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5  South  Last  Chance  Gulch 
Helena,  Montana  59601 
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Division  Offices 


(406)  252-4050 
(406)444-6518 


June   23,    1986 


Governor  Ted  Schwinden 
Governor's  Office 
STATE  CAPITOL  BUILDING 
Helena.  MT   59620 

Dear  Governor  Schwinden: 

We  are  pleased  to  present  this  report  of  the  Workers' 
Compensation  Advisory  Council  along  with  its  findings  and  recom- 
mendations for  legislative  changes.   In  compliance  with  your 
Executive  Order  No.  1-85,  the  Council  has: 

A.)  Evaluated  matters  affecting  the  costs,  benefits,  and 
functions  of  Montana's  workers'  compensation  system; 
and 


B.)   Solicited,  received,  and  considered  suggestions 
all  parties  who  might  have  an  interest  in  the 
system. 


from 


Additionally,  the  Council  has  determined  that  there  are  a  number 
of  issues  which  were  frequently  discussed  in  the  public  meetings 
that  need  further  analysis  and  consideration.   These  topics  are 
listed  in  Part  I  of  this  report.   The  Council  is  requesting  that 
you  authorize  additional  time  for  the  membership  to  consider 
these  issues  and  prepare  a  supplemental  report  by  November  15, 
1986. 

This  report  was  approved  in  total  by  a  final  vote  of  sixteen 
members  for  with  one  abstention.   The  other  three  members,  who 
were  unable  to  vote,  have  also  expressed  their  favorable  support, 
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Sincerely. 

Council  Members 

James  A.  Adams 

Earl  E.  Brandt 

Dr.  Charles  E.  Buehler 

James  F.  Canan 

Jerry  L.  Driscoll 

Bernard  (Ben)  J.  Everett 

David  E.  Fuller 

Chase  T.  Hibbard 

Dr.  Howard  E.  Hultgren 

Robert  J.  Jahner 

Donald  E.  Jenkins 

Bradley  J .  Luck 

J.  Charles  Mazurek 

Sandra  McKee 

Terry  W.  Payne 

Judge  Timothy  W.  Reardon 

Clyde  B.  Smith 

Gene  Thayer 

Janice  S.  VanRiper 

George  Wood 


OVERVIEW 

The  Workers'  Compensation  Advisory  Council  established  by- 
Governor  Ted  Schwinden  in  January,  1985,  was  given  the  responsi- 
bility of  reviewing  the  provisions  of  Montana  workers'  compen- 
sation laws  and  making  recommendations  for  revisions  by  July  1, 
1986.  In  an  opening  statement  to  the  Council,  Governor 
Schwinden  pointed  out  that  the  last  major  revision  of  these  laws 
had  taken  place  in  the  early  1970's.  Numerous  legislative 
amendments  and  court  decisions  since  that  time  had  created  a 
need  for  this  new  review  of  the  entire  law  in  order  to  be  sure 
that  the  real  needs  of  injured  workers  were  adeguately  met  with 
the  least  cost  to  the  employers.  In  the  Governor's  words,  the 
Council  was  asked  to  be  "people  sensitive  and  cost  conscious." 
To  accomplish  this  purpose,  the  Governor  appointed  twenty 
members  representing  a  wide  range  of  groups  interested  in  the 
system. 

In  order  to  develop  an  agenda  of  topics  for  consider- 
ation, each  member  was  asked  to  submit  a  list  of  concerns. 
These  lists  were  then  consolidated  into  consideration  categories 
with  specific  questions  and  sub-topics  under  each  category. 
After  lengthy  discussions  .  the  Council  prepared  a  preliminary 
report,  setting  out  for  public  comment,  draft  conclusions  that 
were  to  be  included  as  recommendations  for  revising  existing  law. 

Copies  of  that  report  were  widely  distributed  throughout 
the  state,  and  in  April  1986  six  public  meetings  were  held  in 
various  cities  in  order  to  get  comments  and  criticism  of  the 
Council's  work.  In  the  opinion  of  the  Council  members,  the  pub- 
lic meetings  were  very  successful.  There  were  large  turnouts  at 
almost  every  meeting.  The  largest  group  gathered  in  Kalispell, 
about  375;  and  the  smallest  in  Glasgow,  about  20.  At  Billings, 
Great  Falls,  Butte,  and  Missoula  the  attendance  varied  between 
75  and  150.  Most  of  the  speakers  were  specific  and  well  pre- 
pared and  many  presented  written  statements  of  their  views. 
Summaries  of  the  oral  testimony  and  copies  of  all  letters  and 
written  statements  were  sent  to  all  Council  members  for  review 
before  the  subsequent  Council  meetings  when  the  draft  report  was 
considered  and  revised.  As  a  result  of  this  review,  a  number  of 
changes  were  made  in  the  Draft  recommendations. 

The  specific  recommendations  in  this  report  are  presented 
in  the  form  of  Draft  legislation  (Part  III).  Part  II,  an 
analysis  of  the  proposed  legislation,  indicates  the  problems 
identified  by  the  Council  and  suggests  ways  these  problems  can 
be  corrected  by  specific  sections  of  the  Draft  Bill.  Detailed 
Minutes  of  Advisory  Council  meetings,  while  not  Included  with 
this  report,  are  available  in  the  event  questions  arise  later 
about  the  Council's  Intent. 
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As  an  aid  to  Council  deliberations,  cost  estimates  on 
various  proposals  were  obtained  from  the  National  Council  on 
Compensation  Insurance  (NCCI).  On  the  basis  of  these  estimates, 
the  Advisory  Council  is  reasonably  convinced  that  this  proposed 
legislation,  if  enacted,  will  result  in  a  minimum  15%  reduction 
in  premium  rates.  A  number  of  proposed  changes  are  difficult  to 
quantify  but  could  increase  this  estimate  significantly.  The 
principal  changes  recommended  by  the  Council  will  make  it 
possible  to  understand  and  administer  the  law  more  easily, 
reducing  the  need  for  litigation  and  detailed  rule  making. 

In  the  troublesome  and  difficult  area  of  permanent 
partial  disability,  a  clear  distinction  is  proposed  between  wage 
loss  awards  and  indemnity-impairment  awards.  The  maximum  number 
of  weeks  for  partial  disability  is  reduced  from  500  to  325. 
This  change  will  result  in  a  reduction  in  the  size  of  total 
payouts  but  will  not  reduce  the  present  weekly  compensation 
rate. 

In  the  area  of  permanent  total  disability  (renamed 
"continuing  total  disability"  to  be  more  accurate),  the  Council 
is  recommending  limited  cost-of-living  increases.  The 
provisions  of  SB  281,  regarding  lump-sum  settlements,  are 
substantially  modified,  and  the  method  of  discounting  is  changed 
to  use  the  average  Treasury  bill  rate  instead  of  7%. 

Temporary  total  disability  sections  are  largely 
unchanged,  except  for  some  clarification.  The  time  for 
beginning  wage  loss  benefits  is  moved  from  the  first  day  to  the 
seventh  day. 

No  compensation  benefits  will  be  available  while  a 
claimant  is  incarcerated  after  conviction  for  a  felony. 

Death  benefits  for  the  surviving  spouse  who  has  not 
remarried  will  be  limited  to  ten  years  instead  of  life;  and 
dependent  children  can  receive  benefits  only  to  age  22,  instead 
of  25. 

A  new  provision  is  added,  providing  job  protection  and 
limited  job  preference  to  the  injured  worker. 

Limitations  are  proposed  for  the  use  of  funds  in  the 
Uninsured  Employers  Fund  since  the  funding  of  this  program  is 
inadequate  to  permit  full  benefits. 

The  section  relating  to  coverage  has  been  clarified,  and 
the  requirements  for  independent  contractors  have  been 
tightened. 

Provisions  establishing  criminal  penalties  for  fraudulent 
claims  have  been  included.  The  level  of  proof  required  for 
establishing  an  aggravation  of  a  previous  injury,  has  been 
raised. 
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New  sections  relating  to  rehabilitation  of  injured 
workers  have  been  added.  Priorities  for  retraining  are 
established,  and  the  role  of  private  rehabilitation  services  are 
included  in  the  proposed  law. 

Those  sections  relating  to  the  Workers'  Compensation 
Court  have  been  revised  to  improve  operations  and  reduce 
litigation. 

Security  requirements  have  been  increased  for 
self -Insurers . 

This  report,  and  the  accompanying  legislative 
recommendations  are  the  result  of  about  seventeen  months  of 
Intensive  and  careful  deliberation  by  the  Advisory  Council  in 
free  and  open  discussions.  The  recommendations  are,  in  many 
Instances,  a  compromise  between  the  divergent  views  and  ideas  of 
the  members.  Like  any  good  compromise,  probably  no  member  of 
the  Council  is  fully  satisfied  with  all  of  these  provisions. 
However,  these  proposals  must  be  considered  as  a  total  package 
of  recommended  actions. 

The  Council  realized  at  an  early  stage  that  there  were  no 
easy  answers  or  model  solutions.  Many  states  have  similar 
problems  and  are  searching  for  better  answers  to  the  complex 
Issues  in  this  field.  The  proposals  in  this  report  will  make 
significant  and  far-reaching  changes  in  the  Montana  workers' 
compensation  system.  In  the  opinion  of  the  Council  the 
proposals  meet  the  test  of  a  "people  sensitive,  cost  conscious" 
program. 
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PART  I. 
ADDITIONAL  TOPICS  FOR  COUNCIL  CONSIDERATION 

1.  Is  stronger  statutory  language  necessary  to 
Increase  the  incentive  for  a  safe  work  place? 

2.  Will  the  1985  amendments  be  able  to  control 
rising  medical  and  hospital  costs  or  is  further 
legislation  necessary? 

3.  What  recommendation  should  be  made  on  the  whole 
question  of  Occupational  Disease?  Should  further 
studies  be  requested,  and  what  kinds  of  questions 
should  be  given  further  research  in  order  to 
assist  in  reaching  some  specific  recommendations? 

4.  Is  there  some  way  to  apportion  liability  between 
employers  where  there  is  an  aggravation  of  a 
pre-existing  condition? 

5.  What  further  action  should  be  recommended  to 
reduce  the  money  now  spent  on  legal  fees,  both 
for  claimants  and  defendants? 

6.  What  should  be  done  with  the  liberal  construction 
clause  in  the  present  law?  Should  it  be  limited 
to  certain  types  of  disputes  or  controversies? 

7.  Would  the  use  of  employer  deductible  insurance 
plans  result  in  significant  savings? 

8.  What  further  studies  might  provide  ways  to  reduce 
the  rising  costs  of  temporary  total  disability? 

9.  What  revisions  should  be  made  in  the  current 
reciprocity  and  extra  territorial  agreements  with 
neighboring  states? 

10.  Does  the  current  definition  of  "wages"  adequately 
provide  a  clear  understanding  of  the  base  upon 
which  compensation  is  determined? 

11,  Under  what  circumstances  are  employees  working 
within  the  course  and  scope  of  their  employment 
when  commuting  to  and  from  work? 
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PART  II 
ANALYSIS  OF  PROPOSED  LEGISLATION 

This  section  is  presented  in  order  to  give  the  reader  a  better 
understanding  of  problems  identified  with  the  current  Workers' 
Compensation  Act  and  the  Council's  suggested  solutions  to  resolve 
them.  Section  and  page  numbers  refer  to  the  draft  bill  found  in 
Part  III. 


Workers'  Compensation  Court  -  Section  1  (pp  14-15) 

Section  25-34  (pp  50-56) 


PROBLEM: 


Although  the  law  establishing  the  Court  has  essentially  re- 
mained unchanged  since  enactment  in  1975,  there  are  certain 
powers  given  to  district  courts  which  are  lacking  in  this 
Court.  The  Court  has  found  a  need  for  enforcing  its  deci- 
sions but  lacks  civil  contempt  powers.  Workload  of  the  Court 
has  Increased  beyond  expected  limits  and  cases  often  take 
much  longer  to  process  than  reasonable  limits  dictate. 


SUGGESTED  SOLUTION 


Since  the  purpose  of  the  Court  was  to  provide  a  special 
mechanism  to  hear  and  resolve  contested  workers'  compensation 
issues  within  a  limited  period  of  time,  the  Council  is  recom- 
mending the  addition  of  one  additional  judge  to  replace  a 
current  hearings  examiner.  One  of  the  two  judges  would  serve 
as  chief  judge.  Both  would  reside  in  Helena  and  travel  as 
necessary.  The  Council  has  also  recommended  the  law  be 
amended  to  provide  the  Court  with  authority  to  issue  and  en- 
force subpoenas,  execute  judgments,  issue  contempt  orders, 
and  apply  rules  of  evidence  to  court  proceedings.  In  order 
to  decrease  workload,  the  Council  has  recommended  repealing 
the  current  reguirement  for  the  Court  to  review  all  compro- 
mise settlements.  The  Court's  jurisdiction  would  not  extend 
to  the  new  provisions  dealing  with  a  hiring  preference  for 
injured  workers.  Section  10.  39-71-616,  page  29.  New 
requirements  are  added  which  encourage  resolution  of  disputes 
before  taking  the  controversy  to  court. 
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Definitions  -  Section  2  (ppl5-21) 

PROBLEM: 

Several  of  the  current  definitions  create  a  vague  understand- 
ing of  terms  used  throughout  the  Act.  Those  terms  describing 
certain  disabilities  are  separated  from  the  sections  where 
they  are  consistently  used.  The  meaning  of  some  other  terms 
have  changed  due  to  current  usage. 

SUGGESTED  SOLUTION: 

Several  changes  are  proposed,  some  for  clarification  and 
others  to  incorporate  present  case  law;  e.g.,  a  beneficiary 
would  Include  a  "dependent  unmarried  child"  until  age  22, 
Instead  of  25,  if  enrolled  in  an  accredited  apprenticeship 
program  or  an  accredited  school.  A  Board  of  Rehabilitation 
Certification  is  also  defined.  A  definition  of  "normal  labor 
market"  is  included.  The  definitions  of  different  types  of 
disability  are  taken  out  of  this  section  and  included  later 
under  the  specific  benefit  sections. 

Filing  Fraudulent  Claims  -  Section  3  (p  21) 

Section  36  (pp  56-58) 


PROBLEM: 


It  was  suggested  by  several  speakers  at  the  public  meetings 
that  some  persons  claiming  an  industrial  Injury  are  filing 
fraudulent  claims.  There  is  a  widespread  view  that  abuses  of 
the  system  are  uncontrolled  and  that  current  law  does  not 
provide  adequate  enforcement. 


SUGGESTED  SOLUTION: 


The  Council  has  Incorporated  in  the  draft  bill  a  section 
which  provides  that  a  person  filing  a  claim  must  affirm  that 
the  circumstances  presented  are  true  and  correct.  It  also 
provides  that  any  person  knowingly  filing  a  false  claim  or 
obtaining  benefits  to  which  he  is  not  entitled  is  guilty  of  a 
crime  and  is  subject  to  the  criminal  penalties  provided  by 
law. 


Coverage  -  Section  4  (pp  21-25) 


PROBLEM: 


The  language  of  the  Act  is  unclear  in  several  cases  and, 
therefore,  causes  confusion  and  misunderstanding  on  the  part 
of  the  reader;  e.g.,  the  language  dealing  with  independent 
contractors  is  difficult  at  best  to  understand  and  creates 
possibilities  that  were  never  addressed  by  the  legislature. 
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SUGGESTED  SOLUTION: 

The  changes  in  this  section  amend  the  existing  law  and 
primarily  clarify  the  language  and  requirements  for 
"independent  contractors."  This  proposal  sets  out: 
(1)  Employments  which  must  be  covered;  (2)  employments  not 
covered  unless  the  employer  and  insurer  agree  to  include 
them;  and  (3)  employments  which  are  covered  unless  positive 
and  specific  action  is  taken  to  secure  a  waiver. 

Liability  of  Insurers  -  Section  5  (p  26) 

PROBLEM: 

According  to  current  case  law  the  burden  of  proof  to  be 
established  for  an  accident,  which  aggravates  a  preexisting 
condition,  is  determined  on  the  basis  of  whether  or  not  it  is 
medically  possible. 

SUGGESTED  SOLUTION: 

The  Council  felt  that  the  threshold  of  proof  an  insurance 
carrier  must  accept  was  too  low.  This  recommendation  creates 
a  higher  level  of  proof  that  an  injury  was  an  aggravation  of 
a  preexisting  condition. 

Uninsured  Employers  Fund  -  Section  6  (p  26-27) 


PROBLEM; 


The  funds  collected  from  fines  and  penalties  are  grossly  in- 
adequate to  provide  the  same  benefits  to  injured  workers  who 
are  properly  covered.  Since  early  in  1981  the  Uninsured 
Employers  Fund  has  been  declared  insolvent  because  monies 
available  are  insufficient  to  meet  required  needs.  Over  the 
last  six  years,  the  Division  has  requested  various  funding 
resources  from  the  legislature  but  an  acceptable  revenue 
source  has  yet  to  be  found. 


SUGGESTED  SOLUTION: 


Amendments  to  this  section  address  the  provisions  of  the 
Uninsured  Employers  Fund  in  view  of  the  limited  funding 
available.  It  provides  for  payment  of  wage  loss  and  medical 
benefits,  in  that  order  of  priority,  and  eliminates  lump  sum 
payments  and  the  requirement  to  establish  reserves. 
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Attorney  Fees  -  Sections  7,  8.  S.  9  (pp  27-29) 

PROBLEM: 

Under  current  law,  an  assessment  of  attorney  fees  Is  auto- 
matic if  a  claimant  is  successful  before  the  court.  This 
appears  to  be  an  unduly  harsh  penalty  against  an  insurer  in 
cases  involving  a  bona  fide  dispute  where  an  insurer  raises 
legitimate  defenses.  The  practice  also  raises  the  cost  of 
the  employer's  insurance. 

SUGGESTED  SOLUTION: 

These  amendments  relate  to  the  Court's  award  of  attorney  fees 
from  the  insurer  and  provide  a  new  requirement  that  the  Court 
may  make  such  an  award  only  if  it  determines  that  the  actions 
of  the  Insurer  have  been  unreasonable.  Reasonable  costs  can 
still  be  awarded  to  the  claimant  if  the  claimant  is  success- 
ful in  the  litigation. 

Injured  Worker  Preference  -  Section  10  (p  29) 

PROBLEM: 

Several  Council  members  felt  that  many  injured  workers  are 
terminated  from  their  jobs  because  they  file  a  claim  for 
workers'  compensation  benefits.  Often  when  the  worker  is 
medically  able  to  return  to  work  no  job  is  available. 

SUGGESTED  SOLUTION: 

This  section  provides  that  a  worker  may  not  be  terminated 
solely  for  filing  a  claim  for  workers'  compensation.  It  also 
provides  that  the  injured  worker  shall  have  preference  over 
new  hires  for  a  two-year  period  if  (1)  the  worker  has  re- 
ceived a  medical  release  to  return  to  work,  and  (2)  a  compar- 
able position  becomes  available  which  the  worker  is  able  to 
perform. 

Temporary  Total  Disability  -  Section  11  (pp  30-31) 

Section  16  (p  37) 


PROBLEM 


Recent  reports  have  indicated  a  significant  growth  in  tempo- 
rary total  wage  loss  benefits.  In  order  to  partially  stem 
this  pattern  and  discourage  absences  extending  beyond  a  week, 
the  council  felt  that  a  set  waiting  period  should  be 
implemented . 
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SUGGESTED  SOLUTION: 

Revisions  include  that  compensation  for  loss  of  wages  would 
not  begin  until  after  the  sixth  day,  rather  than  from  the 
first  day  after  the  loss  continues  for  five  days.  Payment  of 
sickleave  benefits  will  not  be  considered  wages  in  satisfying 
the  six-day  deductible.  Other  recommended  changes  incorpo- 
rate existing  case  law  and  clarify  current  language. 

Continuing  Total  Disability  -  Section  12  (pp  31-32) 

PROBLEM: 

It  became  a  concern  of  the  1985  Legislature  that  an  injured 
worker,  who  suffered  a  permanent  total  disability  and  was 
unable  to  return  to  any  kind  of  employment,  would  receive  a 
fixed  amount  of  wage  loss  benefit.  The  current  system  makes 
no  allowance  for  an  inflationary  Increase  to  assist  the 
worker  to  keep  pace  with  the  economic  climate. 

SUGGESTED  SOLUTION: 

The  amendments  to  this  section  provide  that  a  worker  who  is 
entitled  to  continuing  total  disability  for  two  years  will 
receive  a  cost  of  living  adjustment  based  on  the  increase  in 
the  state's  average  weekly  wage,  or  3%,  whichever  is  less. 
No  more  than  ten  such  annual  adjustments  are  allowed.  Addi- 
tionally it  is  amended  to  substitute  as  a  more  accurate 
description  the  term  "continuing  total  disability"  for  the 
term  "permanent  total  disability." 

Permanent  Partial  Disability  -  Section  13  (pp  32-35) 

PROBLEM: 

The  current  statute  covering  benefits  is  vague  and  leads  to 
law  and  policy  requiring  continuing  new  interpretations  by 
the  courts.  Thus,  court  decisions  have  set  out  different 
legal  theories  for  injured  workers  to  follow.  This  tends  to 
result  in  the  need  for  injured  workers  to  be  represented  by 
an  attorney  because  the  potential  benefits  are  unclear. 
Benefits  are  set  out  in  case  law  rather  than  statutory  law. 
The  greatest  problem  lies  in  determining  benefits  to  injured 
workers  who  are  partially  disabled  and  can  return  to  some 
kind  of  employment.  Benefits  for  permanent  partial  disability 
are  complex  and  often  unprecise.  Therefore,  for  the  benefits 
to  be  meaningful  a  case-by-case  evaluation  is  necessary. 
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SUGGESTED  SOLUTION: 

This  section  has  been  completely  revised  to  reflect  a  clear 
understanding  of  the  law.  Including  case  law  interpretations, 
covering  permanent  partial  disability.  Definitions,  pro- 
cedures, and  benefit  structures  have  been  revised  in  order  to 
make  a  distinction  between  wage  loss  awards  and  indemnity 
awards.  The  number  of  weeks  for  which  partial  disability 
benefits,  both  wage  loss  and  indemnity  awards,  can  be  paid  is 
reduced  from  SOO  to  325.  The  maximum  weekly  benefit  rate 
remains  at  50%  of  the  state's  average  weekly  wage.  Factors 
to  be  considered  for  a  wage  loss  award  include  both  an  actual 
wage  loss  and  the  situation  where  a  benevolent  employer  main- 
tains a  job  for  an  injured  employee. 

Factors  to  be  considered  in  determining  an  indemnity  award 
are  established,  including  the  use  of  the  American  Medical 
Association  guidelines  for  permanent  impairment.  The  speci- 
fic injury  schedule  in  present  law  is  eliminated. 

Benefits  for  Incarcerated  Claimants  -   Section  14  (p  35) 

PROBLEM: 

The  current  system  does  not  permit  benefits  to  be  terminated 
solely  because  a  person  is  incarcerated  for  a  crime.  One  of 
the  founding  principles  of  workers'  compensation  was  to  re- 
place lost  wages  while  the  injured  worker  was  recovering  and 
unavailable  to  return  to  work  because  of  the  injuries. 
Recent  court  cases  have  confirmed  this  flaw  in  the  system  and 
have  stated  that  benefits  can  only  be  terminated  when  a 
person  is  medically  able  to  return  to  work. 

SUGGESTED  SOLUTION: 

This  new  section  eliminates  all  compensation  benefits  for 
claimants  while  they  are  incarcerated  after  conviction  of  a 
felony. 


Death  Benefits  -  Section  15  (pp  35-37) 


PROBLEM; 


Current  law  provides  for  lifetime  benefits  to  surviving 
spouses  of  industrial  death  victims.  This  provision  creates 
liabilities  far  beyond  what  most  other  states  provide  and 
does  not  consider  other  available  programs. 
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SUGGESTED  SOLUTION: 

Some  changes  have  been  made  In  this  section  for  clarification 
purposes,  but  the  principal  change  would  be  a  reduction  in 
the  duration  of  benefits  for  a  surviving  spouse  from  life  to 
BOO  weeks.  Benefits  for  the  surviving  spouse  would  cease 
upon  remarriage  as  now  provided,  but  the  two-year  lump  sura 
dowry  payment  would  be  eliminated. 

Settlements  &  Lump  Sum  Payments  -  Section  17  (pp  37-42) 

PROBLEM: 

There  is  a  great  deal  of  controversy  about  the  need  for  lump 
sum  awards,  how  they  should  be  justified,  how  they  should  be 
calculated  and  whether  or  not  they  should  be  eliminated.  The 
1985  Legislature  passed  SB281  to  strengthen  the  requirements 
for  obtaining  lump  sum  payments  knowing  that  the  Advisory 
Council  would  also  have  to  devote  additional  consideration  to 
this  issue. 

SUGGESTED  SOLUTION: 

This  section  has  been  completely  revised  and  sets  up  new  re- 
quirements and  procedures  for  conversion  of  biweekly  benefits 
to  a  lump  sum  payment.  The  present  7%  discount  for  lump  sum 
permanent  (continuing)  total  disability  would  be  changed  to  a 
new  discount  basis  using  the  average  of  United  States  Ten 
Year  Treasury  Bills  as  a  current  Interest  rate.  The  revision 
also  establishes  guidelines  for  determining  when  a  lump  sura 
conversion  is  in  the  "best  Interest  of  the  claimant."  The 
Division  of  Workers'  Compensation  would  be  required  to  take 
action  on  all  settlements  within  thirty  (30)  days  after 
receipt  of  the  petition  for  settlement  and  may  not  unreason- 
ably withhold  approval. 

Rehabilitation  &  Re-Employment  of  Injured  Workers-Section  1 8- 23 (pp42-49) 

PROBLEM: 

The  current  Act  only  recognizes  the  role  of  a  state  agency  in 
the  rehabilitation  and  re-employment  process.  For  some  time 
now  private  firms  specializing  in  this  service  have  partici- 
pated in  Montana's  system.  Because  the  new  providers  are  now 
offering  services,  the  basis  for  monitoring  compliance  and 
coordinating  benefits  has  been  questioned.  Additionally,  the 
current  Act  appears  to  frustrate  the  objective  of  early 
return  to  work  and  worker  independence. 
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SUGGESTED  SOLUTION: 

All  of  these  sections  relate  to  rehabilitation  of  the  injured 
worker  and  include  significant  changes  from  present  pro- 
cedures. A  new  section  on  required  rehabilitation  sets  out 
the  sequence  of  priorities  for  return-to-work  programs.  The 
role  of  certified  private  rehabilitation  counselors  is 
provided  for  the  first  time,  and  their  relationship  to  the 
Department  of  Social  and  Rehabilitation  Services  (SRS)  is 
established.  Eligibility  for  biweekly  benefits  under  a 
rehabilitation  plan  is  provided  under  the  terms  of  current 
case  law.  Provisions  are  included  for  the  termination  of 
benefits  because  of  noncompliance  with  an  approved  program. 

Self  Insurer  Solvency  -  Section  24  (pp  49-50) 

PROBLEM: 

With  the  recent  insolvency  of  the  Great  Western  Sugar  Company 
in  Billings,  it  became  apparent  that  the  Division's  ability 
to  maintain  a  vigil  over  the  financial  solvency  of  self 
insurers  is  limited. 

SUGGESTED  SOLUTION: 

The  revisions  in  this  section  reflect  the  Council's  recom- 
mendations to  strengthen  the  security  requirements  for  self 
insurers.  In  the  event  of  a  business  failure,  this  new 
language  will  generally  provide  for  the  financial  resources 
to  continue  benefits  for  the  firm's  injured  workers. 
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PART  III 
DRAFT  LEGISLATION 

Draft    #5    -    6/11/86 

BILL    NO.    

INTRODUCED  BY 


4  A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  AMENDING  SECTIONS  2-15-1014, 

5  39-71-116,  39-71-401,  39-71-407,  39-71-503,  39-71-611,  39-71-612, 

6  39-71-701,  39-71-702,  39-71-703,  39-71-721,  39-71-736,  39-71-741, 

7  39-71-1004,  39-71-2102,  39-71-2901,  39-71-2902,  39-71-2903, 

8  39-71-2904,  39-71-2905,  39-71-2906,  39-71-2907,  39-71-2909,  and 

9  45-6-301,  MCA,  REGARDING  THE  WORKERS'  COMPENSATION  LAW,  AND 

10  REPEALING  SECTIONS  39-71-410,  39-71-705,  39-71-706,  39-71-709, 

11  39-71-1001,  39-71-1002,  39-71-1003,  39-71-1005,  and  39-71-2908, 

12  MCA." 

13 

14  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

15  Section  1.   Section  2-15-1014,  MCA,  is  amended  to  read: 

16  "2-15-1014.   Office  of  workers'  compensation  judge  court  - 

17  allocation  -  appointment  -  salary.   (1)   There  is  tho — office  of-  a_ 

18  workers'  compensation  judgo  court .   The  office  court  is  allocated 

19  to  the  department  of  administration  for  administrative  purposes 

20  only  as  prescribed  in  2-15-121. 

21  (2)   The  governor  shall  appoint  -fe4»e-  two  workers' 

22  compensation  iudges,  each  to  serve  for  a  term  of  6  years  in  the 

23  same  manner  provided  by  Title  3,  chapter  1,  part  10,  for  the 

24  appointment  of  supreme  or  district  court  judges.   A  vacancy  shall 

25  be  filled  in  the  same  manner  as  the  original  appointment.   The 
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second  ludge  to  be  appointed  pursuant  to  legislative  authoriza- 
tion adopted  in  198-  shall  take  office  effective  January  1 , 
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tion,  personnel  hiring  and  management,  and  court  administration. 

(3)  To  be  eligible  for  workers'  compensation  judge,  a 
person  must: 

(a)  have  the  qualifications  necessary  to  district  court 
judges  found  in  Article  VII,  section  9,  of  the  Montana 
constitution ; 

(b)  devote  full  time  to  the  duties  of  workers'  compensation 
judge  and  not  engage  in  the  private  practice  of  law. 

(4)  The  A^  workers'  compensation  judge  is  entitled  to  the 
same  salary  and  other  emoluments  as  that  of  a  district  judge  but 
shall  be  accorded  retirement  benefits  under  the  public  employees' 
retirement  system." 

Section  2.   Section  39-71-116,  MCA,  is  amended  to  read: 
"39-71-116.   Definitions.   Unless  the  context  otherwise 
requires,  words  and  phrases  employed  in  this  chapter  have  the 
following  meanings: 

(1)   "Average  weekly  wage"  means  the  mean  weekly  earnings  of 
all  employees  under  covered  employment,  as  defined  and  estab- 
lished annually  by  the  Montana  department  of  labor  and  industry. 
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It  is  established  at  the  nearest  whole  dollar  number  and  must  be 
adopted  by  the  division  of  workers'  compensation  prior  to  July  1 
of  each  year. 

(2)  "Beneficiary"  means: 

(a)  a  surviving  wife — »* — huabond  spouse  living  with  or 
legally  entitled  to  be  supported  by  the  deceased  at  the  time  of 
injur  y ; 

(b)  an  unmarried  child  under  the  age  of  18  years; 

(c)  an  unmarried  child  under  the  age  of  -?5-  22  years  who  is 

a  full-time  student  in  an  accredited  school  or  is  enrolled  in an 

accredited  apprenticeship  program; 

(d)  an  invalid  child  over  the  age  of  18  years  who  is 
dependent  upon  the  decedent  for  support  at  the  time  of  injury; 

(e)  a  parent  who  is  dependent  upon  the  decedent  for  support 
at  the  time  of  the  injury  (however,  such  a  parent  is  a 
beneficiary  only  when  no  beneficiary,  as  defined  in  subsections 
(2)(a)  through  (2)(d)  of  this  section,  exists);  and 

(f)  a  brother  or  sister  under  the  age  of  18  years  if 
dependent  upon  the  decedent  for  support  at  the  time  of  the  injury 
(however,  such  a  brother  or  sister  is  a  beneficiary  only  until 
the  age  of  18  years  and  only  when  no  beneficiary,  as  defined  in 
subsections  (2)(a)  through  (2)(e)  of  this  section,  exists). 

( 3 )  "Board  of  rehabilitation  certification"  means  the 
nonprofit,  independent,  fee-structured  member  organization  of  the 
national  commission  for  health  certifyin);  agencies,  established 
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for  the  purpose  of  certifying  rehabilitation  practitioners. 

(3)   (4)   "Casual  employment"  means  employment  not  in  the 
usual  course  of  trade,  business,  profession,  or  occupation  of  the 
employer.   A-fty — poroon — hauling — »¥ — oooioting — i* — houling — &f — 3ugor 
boote — 9* — grains  , — ua — caBQ  o£ — omer gency  , — is — considered — engaged — i». 
cocual — omploymont  ■■ 

(/t)   (5)   "Child"  includes  a  posthumous  child,  a  dependent 
stepchild,  a  child  legally  adopted  prior  to  the  injury,  and  an 
illegitimate  child  legitimized  prior  to  the  injury. 

(5)  (6)   "Division"  means  the  division  of  workers' 
compensation  of  the  department  of  labor  and  industry  provided  for 
in  2-15-1702. 

4-2.^ "Hucbond"  or — "vjidowor"  moons — only  o  huoband — or  widower 

living  with  or — Icgolly — entitled  to  bo — oupportod — h^ — tho  doooaeod 
Qfc  the  time — of  hor — injury i 

(6)  (7)   "Fiscal  year"  means  the  period  of  time  between 
July  1  and  the  succeeding  June  30. 

(8)  "Insurer"  means  an  employer  bound  by  compensation  plan 
No.  1,  an  insurance  company  transacting  business  under 
compensation  plan  No.  2,  the  industrial  insurance  account  under 
compensation  plan  No.  3,  or  the  uninsured  employers'  fund 
provided  for  in  part  5  of  this  chapter. 

(9)  "Invalid"  means  one  who  is  physically  or  mentally 
incapacitated . 

J: 0)   "Normal  labor  market"  means  the  possible  occupations 
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for  which  a  claimant  is  qualified,  consistent  with  the  claimant's 
age,  education,  vocational  experience,  aptitude,  and  compatible 
with  the  claimant's  physical  capacities  and  limitations  as  a 
result  of  the  claimant's  in.iuries.   As  to  the  peographical  area 
to  be  considered  in  which  the  normal  labor  market  exists,  the 
area  shall  be  determined  by  considering  the  claimant' s  residence, 
location  of  employment  at  the  time  of  injury,  previous  commuting, 

and  a  reasonable  commuting  distance  from the  place  of  residence 

considering  the  claimant's  physical  limitations  as  a  result  of 
the  injury,  and  the  cost  of  such  commuting,  and  wages  of  prospec- 
tive employment. 

(10)   (11)   "Order"  means  any  decision,  rule,  direction, 
requirement,  or  standard  of  the  division  or  any  other 
determination  arrived  at  or  decision  made  by  the  division, 

-(-W-)-   (12)   "Payroll",  "annual  payroll",  or  "annual  payroll 
for  the  preceding  year"  means  the  average  annual  payroll  of  the 
employer  for  the  preceding  calendar  year  or,  if  the  employer 
shall  not  have  operated  a  sufficient  or  any  length  of  time  during 
such  calendar  year,  12  times  the  average  monthly  payroll  for  the 
current  year;  provided,  that  an  estimate  may  be  made  by  the 
division  for  any  employer  starting  in  business  where  no  average 
payrolls  are  available,  such  estimate  to  be  adjusted  by 
additional  payment  by  the  employer  or  refund  by  the  division,  as 
the  case  may  actually  be  on  December  31  of  such  current  year. 

(12) "Pegmoncnt — poptiol — diaobility" — mcono — a — condition 
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r  OEulting — from — injury — »4S — defined — i4) — this — choptor — that — r  ooulto — 3r»> 
■*4*-e — octual — looo  of — oorningo — e* — corning  copobility — looo — thon — totol' 
that — oxioto  oftor — fe4*€ — injured — worker — io  do  for — rcotofcd — ers — the- 

permanent — choroGtcr — ©^ — fc4»-e — in  jurieo — will — permifc  . Diaobilifcy  ■ 

shall — \rc — supported — by — a — prependeranee — rrf — medical — evidence  .■ 

(  13  ) "Permonont — total — dioability"  moono — a — cond  ition 

rooulting — from — injury — e« — dof inod — i* — thio  chapter — thot — rooulto — i-ft- 
•tite — looo — &i — oGtual — oorningo — e* — corning  capability — that — oxioto 
oftor — t-h« — injured — worker — ire — ae — f«-f — rootored — e« — fe4fe — pormanont' 
ehoroGtcr — e^ — fe4** — in  jurioo — will — permit — art4 — which — reoulto — i« — the- 
worker — hoving — »« — roooonablc — proopect  of — finding — rogulor 

employment — &f — &*-y — kind — i« — fe-h« — normol — lobor — morket . Disability 

shall — be  supported — by  a — propondor anco — »i — modical — o vi  d  once  t 

■( 14)   (13)   The  term  "physician"  includes  "surgeon"  and  in 
either  case  means  one  authorized  by  law  to  practice  his 
profession  in  this  state. 

( 15>   (14)   "The  plant  of  the  employer"  includes  the  place  of 
business  of  a  third  person  while  the  employer  has  access  to  or 
control  over  such  place  of  business  for  the  purpose  of  carrying 
on  his  usual  trade,  business,  or  occupation. 

(16)   (15)   "Public  corporation"  means  the  state  or  any 
county,  municipal  corporation,  school  district,  city,  city  under 
commission  form  of  government  or  special  charter,  town,  or 
village . 
//// 
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(17)  (16)   "Reasonably  safe  place  to  work"  means  that  the 
place  of  employment  has  been  made  as  free  from  danger  to  the  life 
or  safety  of  the  employee  as  the  nature  of  the  employment  will 
reasonably  permit. 

( 18 )  ( 17 )   "Reasonably  safe  tools  and  appliances"  are  such 
tools  and  appliances  as  are  adapted  to  and  are  reasonably  safe 
for  use  for  the  particular  purpose  for  which  they  are  furnished. 

( 10 )   "Temporory — totol — dioabili ty " — moono — q  condition 
rooulting — from — a« — injury — e« — dof  inod — i-s — thio — choptor — that — rooulto 
-i* — totol — looo  of — wQgGO — &«-d — oxioto — until — t4i-e — injured — worker — ie — &e- 
•f-ar — restored — as — t-h« — permanent — character — o4 — Hte — injuries  will- 

pprmi  t  . ^ — worker — sha  11 — b« — p«-i-d — temporar  y — total — dioobility 

benefits — during — a — roaconablo — period — e4 — retro  iningi Diuobility 

shall — fee — supported — hy — e — preponderance — &f — medical — evidence  . 

( 20)   (18)   "Wages"  means  the  average  gross  earnings  received 
by  the  employee  at  the  time  of  the  injury  for  the  usual  hours  of 
employment  in  a  week,  and  overtime  is  not  to  be  considered.   Sick 
loovo — bonof ito — accrued — by  omployooo — e-i — public — corporotionci — »e- 
defined  by — subsection — (16) — o£ — this — section  , — a-s^e — to — be — considered  • 
wogoo ■   A  collective  bargaining  agreement  shall  not  be  the  sole 
factor  to  be  considered  in  determining  wages. 

(  21  ) '^Wif  e" — Of — "widow" — moano  only — e — wife  or — widow — living 

with — »f — legally — entitled — te — he — ouppor  tod — fey — fe-h« — docoaood — e^ — tho 

timo — ©4 — fefe-e — injury  J 

//// 
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(22)   (19)   "Year,"  unless  otherwise  specified,  means 
calendar  year." 

Section  3.   NEW  SECTION. 

"39-71-123.   Filing  true  claim  -  obtaining  benefits  through 
deception  or  other  fraudulent  means  -  criminal  penalty.   (1)   Any 
person  filing  a  claim  under  chapters  71  or  72  of  Title  39  shall, 
by  signing  such  claim,  affirm  that  the  information  being  filed 
is,  to  the  best  of  the  person's  knowledge,  true  and  correct. 

(2)   A  person  who,  through  deception  or  other  fraudulent 
means,  knowingly  files  a  false  claim  for  benefits  or  otherwise 
knowingly  obtains  benefits  which  the  person  is  not  entitled  to 
under  chapters  71  and  72  of  Title  39,  is  guilty  of  a  crime  under 
45-6-301,  and  a  county  attorney  may  initiate  criminal  proceedings 
against  the  person." 

Section  4.   Section  39-71-401,  MCA,  is  amended  to  read: 
"39-71-401.   Employments  covered  and  employments  exempted. 
(1)   Except  as  provided  in  subsection  (2)  of  this  section,  the 
Workers'  Compensation  Act  applies  to  all  employers  as  defined  in 
39-71-117  and  to  all  employees  as  defined  in  39-71-118.   An 
employer  who  has  any  employee  in  service  under  any  appointment  or 
contract  of  hire,  expressed  or  implied,  oral  or  written,  shall 
elect  to  be  bound  by  the  provisions  of  compensation  plan  No.  1, 
2,  or  3.   Every  employee  whose  employer  is  bound  by  the  Workers' 
Compensation  Act  is  subject  to  and  bound  by  the  compensation  plan 
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that  has  been  elected  by  the  employer. 

(2)   Unless  the  employer  elects  coverage  for  these  employ- 
ments under  this  chapter  and  an  insurer  allows  such  an  election, 
the  Workers'  Compensation  Act  does  not  apply  to  any  of  the 
following  employments: 

(a)  household  and  domestic  employment; 

(b)  casual  employment  as  defined  in  39-71-116(3)  cicccpt 
■employment  of — a — voluntoor — under — ^ — 3 — ir©-5-; 

(c)  employment  of  members  of  an  employer's  family  dwelling 
in  the  employer's  household; 

(d)  employment  of  sole  proprietors  or  working  members  of  a 
partnership  other  than  those  who  consider  themselves  or  hold 
themselves  out  as  independent  contractors  ««-d — wb« — Sf¥-e — fr©-fe 

con  troc  ting — £-»¥ — agricultural — eor  vicoe — t^ — b« — per  formed — »a — a — farm 
-** — ronch)  or — i«-f — broker,  or — ooloomon — oor  vicoo — per  forme  d — un  dor — a- 
lieenae — iaaued — fey — fe4¥e — boord — e^ — roolty — rogulotioni  or — &e* — oor  vicoO' 
-&« — a — direct — oollor — engaged — ir« — fefee — oolo — e^ — conoumor — pr  oduo  to — t-e— 
ciiiBtomers — primarily — i« — &b« — homo; 

^J a  broker  or  salesman  performing  under  a  license  issued 

by  the  board  of  realty  regulation; 

( f )   a direct  seller  engaged  in  the  sale  of  consumer  products 

to  customers  primarily  in  the  home; 

(e)  (g)   employment  for  which  a  rule  of  liability  for 
injury,  occupational  disease,  or  death  is  provided  under  the  laws 
of  the  United  States; 
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( £)   (h)   any  person  performing  services  in  return  for  aid  or 
sustenance  only,  except  employment  of  a  volunteer  under  67-2-105; 

( g)   (i)   employment  with  any  railroad  engaged  in  interstate 
commerce,  except  that  railroad  construction  work  shall  be 
included  in  and  subject  to  the  provisions  of  this  chapter. 

(h)   (  1 )   employment  as  an  official,  including  a  timer, 
referee,  or  judge,  at  a  school  amateur  athletic  event,  unless  the 
person  is  otherwise  employed  by  a  school  district. 

(3)   A  sole  proprietor  or  working  member  of  a  partnership  who 
holds  himself  out  or  considers  himself  an  independent  contractor 
and  who — i-s — n«-t — contracting  for — agricultural — ear  vices — 1« — b«. 
pttr  f  ornnod — oa — a — farm — g* — ranch  , — &* — £•»* — broker — &* — coloomon — oorvicoo 
por  formed — undor — a — liconse — issued — b^ — t-b-e — board — »i — realty 
rcgulotion  , — »¥ — &»¥ — ocr  vicGO — &9 — a — direct — ocllcr — engaged — i« — fe4*e 
oolo  of — concumGr — pr oduote — fe« — ouctomer s — primarily — i* — tho  homo  mueb 
elect — fe-e — b« — bound — per  oonolly — »ft4 — individually — hy — fe+^e — provioiono 
»£ — compcnoation — plan — Hg-, — J^ — 2-, — &t — 3t — b4i-fe — he — may  apply — fc© — 1^^« 
di  viaion — i-ei? — a« — exemption — from — fe4%* — WorUoro  ' — Componootion — A«-fe — §-»¥• 

himoclf . iPfee — application  muot  bo  mode  in  occordonco  with  tho 

f  uleo — adopted — bj — fe-h* — Divioion« ?4*« — divioion — »»y — deny — t  he- 
application — only — id — i* — dctorminoo — thot — tho  opplicont — irs — »■»* — &«• 

independent — contractor  > When — a* — opplicotion — ie — approved — h^ — &!>«• 

diviaion  , — i-t — jrs — conclusive — ae — te — fefe« — otatuo — e4 — frH — indopondont 
contractor — b*4 — procludoo — fe4*« — oppl  icant — from  obtaining — bonofits 
undor — thio — chapter  i    must  be  bound  personally  and  individually  by 
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the  provisions  of  compensation  plan  No. 1,  2,  or  3,  but  pursuant 

to  such  rules  as  the  division  shall  from  time  to  time  promulgate 
and  subject  in  all  cases  to  the  review  of  the  division,  he  may 
elect  that  he  not  be  bound  as  an  employee  under  this  chapter  by 
delivering  a  written  notice  to  the  division,  and  insurer^  if  any^ 
in  the  form  provided  by  the  division. 

(4)   (a)   Private  corporations  must  provide  coverage  for 
their  officers  and  other  employees  under  the  provisions  of 

compensation  plan  No.  1^ 2j  or  3,  but  pursuant  to  such  rules  as 

the  division  shall  from  time  to  time  promulgate  and  subject  in 
all  cases  to  the  review  of  the  division ^  officers  of  private 
corporations  may  elect  not  to  be  bound  as  employees  under  this 
chapter  by  a  written  notice  in  the  form  provided  by  the  division, 
served  in  the  following  manner; 

(i)   if  the  employer  has  elected  to  be  bound  by the 

provisions  of  compensation  plan No.  1,  by  delivering  the  notice 

to  the  board  of  directors  of  the  employer  and  the  division; 

(ii)   if  the  employer  has  elected  to  be  bound  by  the 
provisions  of  compensation  plan  No.  2  or  3,  by  delivering  the 
notice  to  the  board  of  directors  of  the  employer,  the  division^ 
and  the  insurer. 

(b)   If  the  employer  changes  plans  or  insurers^ the  previous 

election  not  to  be  bound  shall  not  be  effective  and  the  officer 
shall  again  serve  notice  as  provided  above  if  he  still  elects  not 
to  be  bound . 
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(c)  The  appointment  or  election  of  an  officer  of  a 
corporation  for  the  purpose  of  excluding  an  employee  from 
coverage  under  this  chapter  does  not  entitle  such  officer  to 
elect  not  to  be  bound  as  an  employee  under  this  chapter.   In  any 
case,  the  notice  must  be  signed  by  the  officer  under  oath  or 
equivalent  affirmation  and  is  subject  to  the  penalties  for  false 
swearing . 

(d)  the  division  shall  review  any  election  by  officers  of 
private  corporations  n o t_  to  be  bound  as  an  employee  to  assure 
compliance  with  this  chapter. 

(4)   (5)   Each  employer  shall  post  a  sign  in  the  workplace  at 
the  locations  where  notices  to  employees  are  normally  posted, 
informing  employees  about  the  employer's  current  provision  of 
compensation  insurance.   A  workplace  is  any  location  where  an 
employee  performs  any  work-related  act  in  the  course  of 
employment,  regardless  of  whether  the  location  is  temporary  or 
permanent,  and  includes  the  place  of  business  or  property  of  a 
third  person  while  the  employer  has  access  to  or  control  over 
such  place  of  business  or  property  for  the  purpose  of  carrying  on 
his  usual  trade,  business,  or  occupation.   The  sign  will  be 
provided  by  the  division,  distributed  through  insurers  or 
directly  by  the  division,  and  posted  by  employers  in  accordance 
with  rules  adopted  by  the  division.   An  employer  who  purposely  or 
knowingly  fails  to  post  a  sign  as  provided  in  this  subsection  is 
subject  to  a  $50  fine  for  each  citation." 


Page  25 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Section  5.   Section  39-71-407,  MCA,  is  amended  to  read: 
"39-71-407.   Liability  of  insurers.   Every  insurer  is  liable 
for  the  payment  of  compensation,  in  the  manner  and  to  the  extent 
hereinafter  provided,  to  an  employee  of  an  employer  it  insures 
who  receives  an  injury  arising  out  of  and  in  the  course  of  his 
employment  or,  in  the  case  of  his  death  from  such  injury,  to  his 

beneficiaries,  if  any.   The  determination  as to  whether  an 

insurer  is  liable for  an  injury,  as defined^  in^  section  39-71-1 19 , 

shall  be  determined  on  its  being  more  probable  than  not  that  an 

injury  has  occurred or  more  probable  than_^ PSS- that  a  claime d 

injury  is  an  aggravation  of  a pree_>cjsj:ijig_  condJ.J:2^.i Proof  that 

it  is  medicallypossible  that  a  claimed i  nj u rj^  occurred,  or  that 

such  claimed  injury  is  a  result  of  an  aggravation  of  a_  preexist - 

ing  condition,  is  insufficient in  establishing  that an  in  dust  rial 

injury  has  o c c u r r e d . " 

Section  6.   Section  39-71-503,  MCA,  is  amended  to  read: 
"39-71-503.   Administration  of  fund.   (1)   The  division 

shall  administer  the  fund  and  shall  pay  all  proper  benefits  to 

injured  employees  of  uninsured  employers. 

(2)   Proper — ourplusoa — efl-^ — reoer  vco — aholl — fe* — kept — &^r — fe4»-e- 

f und I   Surpluses  and  reserves  shall  not  be  kept  for  the  fund. 


The  division  shall  make  such  payments,  as  it  considers 

appropriate,  as  funds  become  available  from  time  to time . The 

payment  of  weekly  disability  benefits  shall  take  preference  over 
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the  payment  of  medical  benefits. No  lump sum  payments  of  future 

projected  benefits  shall  be  made  from  the  fund.   The  board  of 
investments  shall  invest  the  moneys  of  the  fund.   The  cost  of 
administration  of  the  fund  sliall  be  paid  out  of  the  money  in  the 
fund." 

Section  7.   Section  39-71-611,  MCA,  is  amended  to  read: 
"39-71-611.   Cesta  and  attofneyo*  Attorneys  *  fees  payable  on 
denial  of  claim  or  termination  of  benefits  later  found 
compensable.   -3-b — the  event  If  an  insurer  denies  liability  for  a 
claim  for  compensation  or  terminates  compensation  benefits  and 
the  claim  as  later  adjudged  compensable  by  the  workers' 
compensation  judge  cour^  or  on  appeal,  and  if  it  is  determined  by 
the  worker s_|^_  comp^sati on  coujt  that_the_  actions  of  the  insurer 

in_  denying  liability  PE^S^^B2:B3^}-I}£i benefits  was  unreasonable  , 

the  insurer  shall  pay  reasonable  cooto — &«-4- attorneys '  fees  as 
established  by  the  workers'  compensation  judge  court . " 

Section  8.   Section  39-71-612,  MCA,  is  amended  to  read: 
"39-71-612.   Cesta — and  attorneys'  Attorneys '  fees  that  may 
be  assessed  against  an  oaployor — »*- insurer  by  workers' 
compensation  judge  court.   (1)  If    an  employer — wr-   Insurer  pays  or 
tondorc  submits  a  written  offer  of  payment  of  compensation  under 
chapter  71  or  72  of  this  title  but  controversy  relates  to  the 
amount  of  compensation  due,  the  case  is  brought  before  the 
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workers'  compensation  iudftg  court  for  adjuddcatjon  of  the 
controversy,  and  the  award  granted  by  the  imcIhc.  court  is  greater 
than  the  amount  paid  or  tondorod  offered  by  the  ompl.oyor  or 
insurer,  a  reasonable  attorney's  fee  as  established  by  the 
workers'  compensation  i  ii  d  s  e  court  if  the  case  has  gone  to  a 
hearing  may  be  awarded  by  the  judge  court  in  addition  to  the 
amount  of  compensation.   However,  such  award  of  attorney  fees  may 

only  be  made  if i_t_  j s__d et er mi n e^_bj_ J: he__w or k_e rjj J_  c o mj) e n sa_t_i on_ 

court  that  the  actions of the  insur et_  were  unreasonable  . Any 

written  offer of  payment  made  30  days or_  more before  the  _daj:_e of_ 

hearing  be  fore  the  court  shall  be_j:  onsjdejed_  a_  valid  offer  oJ_ 
payment  for  the  purposes  of  this  section. 

4-2-) When — a« — attorney  *  s — £-e« — i^ — awarded — against — a« — omployor 

xuc 3  n  aurer un  d  er this — sec  t  ion — there — wa^ — U« — further  atisessad 

Qgoinot — ^-b« — employer — ot^ — insurer — reasonable — g o 6 1  s  , — f  ees  , — a-n-d 
mi  Igo  go — i-e-F — nocoooo  r  y — witnooooo — attend  ing — a — hearing — &a — the 

c  loimant '  c — beha  If  . Both — the — neGessi  ty — f-&c — t-h« — witness — ajid — t-h« 

roouonoblonoco — »f — fe-b* — f oof; — must — h^ — approvod — ^' — feb* — wor kor o  ' 
componootion — judge  ■  " 

( 2 )   A  finding  of  unreasonableness  against  an  insurer  made 

under this  section  or  sections  39-71-611  or  39-71-2907,  shall  not 

be  interpreted  to  constitute  a  finding  that  the  insurer  has  acted 

in  ba d faith  or  violated  the  unfair  trade  practices  provisions  in 

the  Montana  insurance  code^  Title  33,  chapter  18." 
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Section  9.   NEW  SECTION. 

"39-71-615.   Costs  assessed  by  the  workers'  compensation 
court.   Reasonable  costs  shall  be  assessed  by  the  workers' 
compensation  court  against  an  insurer  in  relation  to  proceedings 
before  the  court  if: 

(1)  an  insurer  denies  liability  for  a  claim  for 
compensation  or  terminates  compensation  benefits,  and  the  claim 
is  later  adjudged  compensable  by  the  court  or  on  appeal;  or 

(2)  an  insurer  pays  or  submits  an  offer  of  payment  of 
compensation  but  controversy  relates  to  the  amount  of 
compensation  due,  and  the  court  awards  an  amount  greater  than  the 
amount  paid  or  offered  by  the  insurer. 

Section  10.   NEW  SECTION. 

"39-71-616.   Employer  may  not  terminate  employee  for  filing 
claim  -  preference.   (1)   An  employer  may  not  terminate  an 
employee  solely  on  the  basis  that  the  employee  files  a  claim 
under  chapter  7]  or  72. 

(2)   If  the  injured  employee  is  capable  of  returning  to  work 
within  two  years  from  the  date  of  injury,  and  has  received  a 
medical  release  to  return  to  work,  the  injured  employee  shall  be 
given  preference  over  new  hires  for  any  comparable  position  that 
becomes  vacant  within  such  two-year  period  that  is  consistent 
with  the  employee's  physical  condition  and  vocational  abilities." 
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Section  1],   Section  39-71-701,  MCA,  is  amended  to  read: 

"39-71-701.   Compensation  for  injuries  produoins  resulting 
in  temporary  total  disability.   (1)   An  injured  work er_  is 

entitled  to temjorarjy  total  disability  benefits  if,  after  an 

injury,  the  worker  has  as  a_ result  of _ the  injur y  a  total  loss  of 
wages  and  cannot  return  to  regular  emploj^ment  of  any  kind  in  the 
normal  labor  ma r k e t .   Such  benefits  shall  be  paid  until  the 
in  iured  worker  ls_as__fa_r  restored  as  the  permanent  character  of 

the  ijijjajies  j^ilj  permit . The  determination  of  a  temporary  total 

disability  condition  shall  be  supported  by^  a_  preponderance  of 
medical _  evidence . 

( 1  )   (  2 )   Weekly  compensation  benefits  for  an_  injury 
produci  ng — total  resulting  in  temporary  total  disability  shall  be 
66  2/3%  of  the  wages  received  at  the  time  of  the  injury.   The 
maximum  weekly  compensation  benefits  shall  not  exceed  ^'110 

beginning — July — L-, — 197  3. Beginning — July — L-, — 197^  , — tii-« — maximum 

uo»V,ly — Gompeinco  ti  on — bonofito — ohall — fte-fe — oxcood  the  state's  average 

weekly  wage.   The  weekly  benefit  established for  the  injured 

worker  at  the  time  of  injury  may  not  be  changed  by  any  subsequent 
adjustment  in  the  state's  average  weekly  wage  for  future  fiscal 
years .   Total  Temporary  total  temporary  disability  benefits  shall 
be  paid  for  the  duration  of  the  worker's  temporary  tota 1 
disability . 

( 2 )   (3)   In  cases  where  it  is  determined  that  periodic 
disability  benefits  granted  by  the  Social  Security  Act  are 
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payable  because  of  the  injury,  the  weekly  benefits  payable  under 
this  section  are  reduced,  but  not  below  zero,  by  an  amount  equal, 
as  nearly  as  practical,  to  one-half  the  federal  periodic  benefits 
for  such  week,  which  amount  is  to  be  calculated  from  the  date  of 
the  disability  social  security  entitlement." 

Section  12.   Section  39-71-702,  MCA,  is  amended  to  read: 

"39-71-702.   Compensation  for  injuries  producing  resulting 
in  continuing  total  parnanant  disability.   (1)   If  an  injured 
wpr  ker_  is_  no_  longer^tempo^arj.  l^_total  lj_  disa^bled  ,  yet  continues 

to  have  a  total  1 oss_  of ^a^es^an^  no  reasonable prospect  of 

finding  re^u_la_r_  employment^  of  any  kind_  in  the_  normal labor  market 

due to  the  worker's  injuries,  the  worker  is  entitled  to 

continuing  total  disability  benefits. _Such_  bene  fits  shall  be 

paid  during the^  duration  of the_  worker  '  s  continuing  total 

disability . The  determination  of  a  continuing  total  disability 

entitlement  shall  be_  suppor  te^  by_a preponderance  of  evidence. 

(  1 )   ( 2 )   Weekly  compensation  benefits  for  an_  injury 
producing — total — permanent  resulting  in  continuing  total 
disability  shall  be  66  2/3%  of  the  wages  received  at  the  time  of 
the  injury.   The  maximum  weekly  compensation  benefits  shall  not 
exceed  the  state's  average  weekly  wage.   Total — permanent 
ditjability — bonof  i  to — oholl — he — poid — i-e* — yhe — durotion  of — the 
»>  o  r  k  o  r  '  o — total — permanent — dioobi  li  ty  , 

( 2 )   ( 3 )   In  cases  where  it  is  determined  that  periodic 
disability  benefits  granted  by  the  Social  Security  Act  are 
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payable  because  of  the  injury,  the  weekly  benefits  payable  under 
this  section  are  reduced,  but  not  below  zero,  by  an  amount  equal, 
as  nearly  as  practical,  to  one-half  the  federal  periodic  benefits 
for  such  week,  which  amount  is  to  be  calculated  from  the  date  of 
the  disability  social  security  entitlement. 

(4) If_  an  injured  worker  is  entitled  to  continuing  total 

disability  benefits  for 104  weeks  ^  a  cos^_J3f_  living  adjustment 

shall  be  made  to  the  yorjcerj^^wee kly_  benefit  paymen ts  a t_  the  next 

succej_din^_Jjily__l after ip4_  weeks  of  such  continuing  total 

disability  benefits  have  been  paid.   A  cost  of  living  adjustment 

shall  continue  to  be  made  each  July  1  thereafter, An  injured 

worker  may  not  receive  more  than  ten  such  cost  of  living 
adjustments.   The  cost  of  living  adjustment  shall  be  the 
percentage  increase  ,  if  any  ,  in  the  ini"rease_^  the  state  '  s 
average  weekly  wage  over  the  ^je viou_s_ j^^ rj  s  state  '  s  average 
weekly  wage^  or  3%,  whichever  is  less." 

Section  13.   Section  39-71-703,  MCA,  is  amended  to  read: 
"39-71-703.   Compensation  for  injuries  couoinR  resulting  in 

permanent  partial  disability.   f4-) Weekly — compenBo  ti  on — bene  fits 

for  injury  producing  partial — disability  shall — bo  66  3/3%  of — ^^h** 
actual — diminuti  on — irn — feJw* — w o r k e r ti ' — earning — capacity — moaourod — i-n- 
dolloro  ^ — oub  joct — fe-e — a — maximum — weekly — componoo  tion — (^ — e«-e — ho  If — tho- 
Btato  *  0 — avorago — weekly — v^age. 
//// 
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f-3-) ?M*« — Gompcnootion — ohall — fee — poid — duri ng — the  period — ttfr 

diaability  , — fre-fe — exceeding  , — however  , — &OQ — weeks — i-n — cases — ©■* — partial 

dioobility  > However  > — compcnootion — f-»* — partiol — dicability 

rcoult  J  ng — from — fei^e — looo — &i — »f — injury — te — &B-y — member — oholl — »&■* — fee- 


payable — Lo£ — a — greater — number — »£ — weeks — than — i« — specified 
•^ — ?4 — ?-0^ — i^»¥ — fe4**! — looc — ei — fe4*« — member  . 

(1)   If  an  injured  worker suffers  a_  permanent  partial 

disability  as  a  result  of  an  injury,  and  the  worker is  no  longer 

entitled  to  temporary  total  or  continui  ng  i^ ojt jil  disabi IJJ: j_ 
benefits,  the  worker  is  entitled  to  an  aw a rd  for  perm a nent 
partial  disability. 

i^J_  _  A_jer^nmnent  2BJ^?l^i^Sii^iJ^J^_S°Il*^iti^n_  results  from 

an_  initial  determination  that the_injured  worker  suffers  from 

either^  a  medically  determined  impairment  established  by  a 

physician  , or  results in a  permanent  physical  condition  that 

impairs  the  injured  worker's  ability  to_^or  k_.  _  Any  impairment 

rendered  shall  util  j.  ^e  the^  guides  to  the  evaluation of  permanent 

impairment  _of_. the  American  Medical  Association^^  2nd  edition, 
c^pyXij;ht_J.98A_.__  If_an_  ippairraent^ra^in^  is  rendered,  it  shall  be 
expressed  as  a  £erxen ta£e_of_^_the_  impairment  of  the  whole  person  . 

L3)^    A"-  ir Ji'X5Aj''PlJ^S!X_  ^'ho  is  entitled  to  an_  award  for 
permanent par ti al _  disability  shall  XSceij e_  the  awar d  as  follows; 

XaJ Wa^e^  loss  award. If  an_inJiLJ^i'^oj"i^^X_  S^IL  demonstrate 

an  actual  wage  loss  as  a  result  of  an__injuj^j  or_  can  denionstrate 
that  the  worker  would  ha ve_ an  actual  wage  loss  if  the  worker  had 
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to  compete  in  the  normal  labor  ni ajJ'.PJ- j _ X^ i^  J^^ ker  is  en  t i t_]_e d_  t o 
an  amount  based  on  66  2/3%  of  the  wage  loss^  ^suj'Jji^t  _to_  _a_  max imum_ 

weekly  benefit  of  50%  of t  he__st  a  t  ej^_  a  jeja^  e_  w_ee  kj  j'_  wsRe. Such 

wage  loss  benefits  shall  be  paid  during  the  duration  oJ_  the^ya^e^ 

loss,  subject to  a  maximum  of  325  weeks . 

(b)   Indemnity  award. J/_^"_  jjijiifi^,  }!'2Sh^r^  ^^9^  suffers  from 

a  medical  impai rment  cannot  e^ t abli s h_a_ ^ #£ J_ J- ^ J s j_  or _  elects  not 
to  take  wage  loss  benefits,  but  can  establish  by  a_ JPJ e_p ojid e r a nce_^ 

of  the  evidence  that the  w o r ker 's  ability to engage  in  gainful 

employment  is  diminished  or  may  reasonably  be  expected  tp_ be_ 
diminished  in  the  future^  the  injured  w_oj"  k_e  r_  3s_  ent  it  ]  ed  to  an 
indemnity  award.   Such  award  shall  be  based  on^  a_ J>ej^ en t_a^p_ of _ 

disability,  and  such percentage  shall  be  multiplied  by  3_2 5  weeks 

to  determine  the  number  of  weeks  granted  as  an_  ijidk"mn_it_^award_. 

Weekly  compensation  benefits  for  a  j) ejjn a n^n t pa r t i a  1  indemni t^_ 

award  are  66  2/3%  of  the  wages  received  at  the  time  of  injiiXJa_ 

subject  to  a  maximum  weekly  benefit o  f _  50%  of  the  state ' s  average 

weekly  wage.   Factors to  be  considered  in  deter mj. n i n£_^an 

indemnity  award  include  the  workers'  medical  impairment  rating, 
physical  condition,  age,  education ,  work  hist ory^  con tinuing 

pain,  actual  wage  loss,  loss  of  potential future  earnings,  aj}d_ 

any  other  relevant  factor  affecting  the  worker  's  ability  _to_ 

engage  in  gainful  employment.   The sr^an_tij)£_pf_  a  medical 

impairment  rating  does  not  establish  any  automatic  entitlement  to_ 
an  award  based  on  such rating  or  requirement  for  payment  of  an 
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award  based  on  such  rating . 

(4)   The  weekly  benefit  amount  established  for  an  injured 
worker  ma j_  not  be  changed  by  any  subsequent  adj ustment  in  the 
state ' s  average  weekly  wage  for  future  fiscal  years. 

^_5J_  An  injured  worker  may receive  a  wage  loss award  and 

also  receive  an  indemnity  award,  under  subsection  3  of  this 
section^  but  in  no  case  may  an  injured  worker  receive  more  than 
325  weeks  of  permanent  partial  disability  for  an  injury." 


Section  14.   NEW  SECTION. 

"39-71-711.   Benefits  not  due  while  a  claimant  is 
incarcerated.   A  claimant  is  not  entitled  to  and  may  not  receive 
any  compensation  disability  benefits,  including  temporary  total, 
permanent  partial,  or  continuing  total,  while  a  claimant  is 
incarcerated   by  any  governmental  entity  after  conviction  of  a 
felony ." 

Section  15.   Section  39-71-721,  MCA,  is  amended  to  read: 
"39-71-721.   Compensation  for  injury  causing  death.   (1)   If 
an  injured  employee  dies  and  the  injury  was  the  proximate  cause 
of  such  death,  then  the  beneficiary  of  the  deceased,  as  the  case 
may  be,  is  entitled  to  the  same  compensation  as  though  the  death 
occurred  immediately  following  the  injury, — ^4*4 — (rb« — pori  od — during 
which — fe4*-e — deo  th — benefit — Jth — poi  d — chall — be — roducod — h^ — fch-e — period 
during — &* — f-&* — which — c o rr p o n t^ o t i o n — u^^ — paid — £-©* — fe4+«i — injury  . 
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(2)  To  beneficiaries  as  defined  in  subsections  (,2)(a) 
through  (2)(d)  of  39-71-116,  weekly  compensation  benefits  for  an_ 
injury  causing  death  -a-t* — computed — a-fe- _is  66  2/3%  of  the  decedent's 
wages.   The  maximum  weekly  compensation  bonofito  benefit  may  not 
exceed  the  state's  average  weekly  wage.   The  minimum  weekly 
compensation  -^«-F — dotith  benefit  is  50%  of  the  state's  average 
weekly  wage,  but  in  no  event  may  it  exceed  the  decedent's  actual 
wages  at  the  time  of  his  death.   The  weekly  benefit  established 

may  not  be  changed  by  an^  subsequent  ad justment  in the  state 's 

average  weekly  wage for  future  ^^ c^l YS3J3^ 

(3)  To  beneficiaries  as  defined  in  subsections  (2)(e)  and 
(2)(f)  of  39-71-116,  weekly  benefits  muct  shall  be  paid  to  the 
extent  of  the  dependency  at  the  time  of  the  injury,  subject  to  a 
maximum  of  66  2/3%  of  the  decedent's  wages.   The  maximum  weekly 
compensation  may  not  exceed  the  state's  average  weekly  wage.   The 

weekly  benefit  e  s  t  a  b 1  is  he  d  may not  b e^  changed  by  a n^  subsequent 

adjustment  in  the  state's  average  weekly  wa^ e_  for  future  fiscal 
years . 

(4)  If  the  decedent  leaves  no  beneficiary  as  defined  in 
39-71-116(2),  a  lump-sum  payment  of  $3,000  muot  shall  be  paid  to 
the  decedent's  surviving  parent  or  parents. 

(5)  If  any  beneficiary  of  a  deceased  employee  dies,  the 
right  of  such  beneficiary  to  compensation  under  this  chapter 
ceases.   Death  benefits  muot  shal  1  be  paid  to  a  widow — ©4= — wi dower 

■4re-r — life — »f-  surviving  spouse  for  500  weeks  subsequent to  the  date 
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of  the  deceased's  employee's  death,  or  until  remarriage, 
whichever  occurs  first.   After  benefit  payments  cease  to  a_ 

surviving  spouse,  death  benefits  shall  be  paid  to beneficiaries , 

if  any,  as  defined  in  subsections  (2)(b),  (2)(c),  _  or_(  2  J_(  d  J_  oJ_ 
section  39-71-116.   »-ft4 — i« — fcfee — ovont — »i — romarriogc  > — 3 — ycaro  ' 

benef  i  t  s — mii  st — hs — pa  i  d — In — a — ]  iimp — sjjjd — t.o th£ wi  dow  or wi  dnwer  . 

(6)   In  all  cases,  benefits  muot  shall  be  paid  to 
beneficiaries,  as  defined  in  39-71-116(2)." 


Section  16.   Section  39-71-736,  MCA,  is  amended  to  read: 
"39-71-736.   Compensation  -  from  what  date  paid.   (  1 )   No 
compensation  may  be  paid  for  the  first  ~5*  6_  days  loss  of  wages  due 
to  an  injury,  -i^ — loss — ©■# — wages — continue  n — i-ert= — more — thon — 5 — doy  t;  i 
compensation — shal  1 — b« — paid — from — 14*« — date — &f — in  jury  ■  ■  Compensation 
shall  be  paid  starting  with  the  seventh  d a _y _jo f_  wa£e_l_oj s_. 
However,  separate  benefits  of  medical  and  hospital  services  shall 
be  furnished  from  the  date  of  injury. 

(2)   For  purposes  of  this  section, _a n_  injure d  worker  _shall_ 

not  be  considered t o  ha v e  a w a^_  iPi^ s_  if  the  worker  is  leceivin^ 

sick  leave  benefits^  except  that  each  day  for  which  the_ worker 
receives  sick  leave  shall  count  one  day  ^ w ar d_  the  ji x_-daj_ 
waiting  period. " 


Section  17.   Section  39-71-741,  MCA,  is  amended  to  read: 
"39-71-741.   Compromise  settlements  and  lump-sum  payments 
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-  division  approval  required.   (1)   The  bi\vc-ekly  payments 
provided  for  in  this  chapter  mpy  be  converted,  in  whole  or  in 
part,  into  a  lump-sum  payment.   Degnrdleaa  of — the  date — &l^ — the 
injury — »¥ — e-f — e — p  r  i  o  t' — lump  uurn — p  a  y  m  o  n  t  , — »•  A^  lump-sum  conversion  of 
pormonont — tot  ol  future  projected  continuing  total  b  i  w  o  o  !<:  1  y 
payments  awarded  or  paid  of  tor — A  p  r  i  ] — ir^, — 1  Q  8  5  , — muat — c.  qual — the 


_    cotimoted — pre  ae  nt — vol  up — 94 — t-h-e — total  unpaid — pei  iiia  I'lt'ii  t  tu  t  al 


biweekly  payments, — j  s  ^  u  rn  i  n  g — i  n  t  e  r  &  s  t — a^ — ?■% — p  e  j'  year, — camprjunde  d 
annually  , — un  1  coo — the  con  v  or  o  ion — i  m  p  f  o  v  e  a — t4t« — financial'  givnditii^'n 
«4 — fe4he — worker — e^? — W-s — hencficiory  , — ffs — provided — in  '0u.bnt'<iitd'0i> 

(  2  )  (  b  )  . f4 — Ht« — entimotcd  duration  of — fe4(-e — conipon  notion — period — 3-& 

the  remaining — life  expectancy — e-i — N^^e — claimant — e^*^ — the  cloimant'p 
biLnii' f  Ir.  ia  I' y  ,  the  remaining — life  ewpee  tg'ne  y — must — fe^" — det  C'rwpir»e  d — h*f- 
u  oi  ng — t+i-e — mo  [it — recent — tob  1  o  of — life — oxpoc  toncy — ar« — y  o  n  r  c — a* 
J5    publiohod — h*^ — t*-e — United — S  t  a  t  e  a — national — center — #«-*' — h  c  o  1 1  h 

jg    ototiotica.  shall  be  discounted  based  on  the d  i_s  c_o_u  nj:_  _f  _i_gu  r_e_ 

17    adopted  by  the  division  for  the  fiscal  year  in  whjch the  lump sum 

Ig    is  awarded  or  paid.  Such discount  figure  shall  be a_d_o_p_te  d_  _b_y_  the 

19  division,  rounded  to  the  nearest  whole number,  and  based  on  the 

20  average  rate  for  United States  ten-year  treasury  bills  in  the 

21  previous  calendar  year.   Any  conver  si  on  _o  f  _  c  o  n  t  i  n  ui  ur  t  o  t_a  1_ 

22  disability  benefits  shall  be  based  on  the  weekly benefit  rate 

23  established  for  the injured  worker  immediate 1^_  after  the  injury, 

24  and  may  not  take  into  con  si  deration  any  cost  o  f living 

25  adjustments  as  provided  for  in  section  39-71-702(4).   A  lump  sum 
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conversion  of  permanent  partial  disability  benef ij; s shal]  not  be 

discounted . 

(2)   The  conversion  of  future  biweekly  benefits  can  only  be 
made  upon  the  written  opplicotion  petition  of  the  injured  worker 
or  the  worker's  beneficiary,  and  with  the  concurrence  of  the 
insurerj_,  a«-d — opprovol — &4 — b¥t^ — con veroion — r o o t o — irft — the  diocrction 
-e4 — fe4i-e — divioion — e-e — fee — feive — omoun  t — e-f — fe4i-e — lump — oum  po^mont — &fl-d — tho 
advisability — »i, — t4te — converbiou  .   Any  such  conversion  shall  be  in 
the  claimant's  best  interest.   It  is  presumed  that  biweekly 
paynients  are  in  the  best  interests  of  the  worker  or  his 
beneficiary.   The  approval — ©*-  award  of  a  lump-sum  conversion  by 
the — di vie J  on — &*-  the  workers'  compensation  judfio  court  must — txe — the 
oicnption} — b-»* — &4i« — rule, — and  may  be  q i  v a n  granted  only  if  the 
worker  or  his  beneficiary  demonstrates  that  h4rs — ability — t-e- 
a  u  9 1  Q  i  n — himself — financially — Jte — more — proboblo — with — a-  it  is  in  the 

injured  workers'  best  interest  to  allow a  whole  or  partial 

lump-sum  conversion_^  than — with — th^ — biweekly — paymonte — afl-d — hio 
other — ovoiloblo — rcoourcoot — 14»« — following — procedure — muot — h^ — used 
by — t+^e — divioion — 6-ft4 — tho  workore  ' — componsa  tion — judge — in. 
dotormining — whothor — a — lump-eum — conver  eion — &f — permanent — total 
biweekly — poymento — will — fee — o pprovod — &f — awarded  ;   A  conversion  of_ 

future  benefits into  a  lump  sum  shall  not  be  cons  id  e  r  e  d  j.  n_  a_ 

claimant's  best  interest  unless  claimant  is  able  _t  o demo  n  s  t  r  a  t  e  ; 

(a)  that  the lump  sum  is  reasonabl)'  necessary  to me_et_ 

claimant's  pressing  financial  needs;  or 
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(  b)    that    t  h e 1  ump    sum  j^s_  n_e c_e s_s a r j_  _t o_  _f  u n d_  a n_  aj)j) r o v ejl_ 

rehabilit a t i on_  plan    so    lon^    as   J^Ji e_  r ejiabj  jrj-.t ^^j PJ_ J'i?I?_ iJ^^i^ js_  a_ 
reasonable    reentry    into    gainful    employnient   /  or_^he_  cjla_iniiajvtj[_  or 

(c)    the    parties    agree    to    the    paynient    of    the    1  ump^^s  u  ni^_  _  J  n_ 

such    event-,    the    d  i  v  i  si  on  jh  aj  JL-iU-^^^iP^.  the 1  ujn^,  sjum_  JiaX!"_^I'^_ 

on]y    if    it    fi n d s t hji^    such  JUi mp_  sum    payment    would    clearly b e_ 

detrimental    to    the    claimant . 

4«-) ?4ve — dif  f  oronco — botwoon — feh-e — procont — diocountod — voluo — e4- 

•a — lump — B4H« — a4^4 — &44« — future  .  value — &f — ^^ — biweekly — pay montc — cannot 
•fe« — fe+i-e — on]  y — groundo.  for — opproving — 1*¥ — awarding — a — lump-eum 
conversjon. 


4-b-) A — lump — s-tHB — co.nvor  oion — that — improvoa — t-h-e — f  inanciol 

condition — e4 — t+w? — worker — or    hio — bonof iciory — over — w h o t — would — hovp 
been — reasonably — expected — he-d — t-b-e — worker — n«-fe — been — injured    or — died 
can    be — approved — »¥ — awarded — on ly — ii — fclve — lump-oum — convoro j  on — ir» 
limited — fc« — feii-e — purchase — price — l;.o    the    incuror.  of — a4) — annuity — thot 
would — y  io  Id — &« — omount — oqyol — te — fe4*« — biwookly — bonjotito — po  yo  bio — over 
-t+»-e — estimated — duration — ©^ — the    compongotion — period  .  .   The — worker — er- 
■tUr« — beneficiary — nut&t — demons  t^'ate — the  .jCinancial — con(|  ition — that 
would — ho  vc — been — roonono'bl'y    oxpootod; — tokd  ng — into    conoidorotion 
b-uii — age , — education, — work — experience  , — a-ud — probable — ^^*i3 — p.romotione 
and — pa^i — increaeoe  > 

(c  ) a — ^4)-e — oxicting — delinquent — »¥ — outctanding — d  e  b  t.  8 — »r-e 

used — &a — groundo — i-e* — a — lump — oum    convoroion> — fe-h« — worker — e* — hio 

■  bonof  ic  ior  y — muot — domono  tr  otc — th  i  ough — o    debt — mono  gemcnt — pi  on — that 
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-a — lump — B-tHB — f-o* — that — pur  pooo — ts — ncccijoory — te — sustain — himself 
■financially  . 

-(-^■^ f-^ — a — buoinooo — venture,  io — uood — ae — groundo — for 

conversion  , — &-h« — worker — &* — b-irS — beneficiary — must — demontitrato 
through — a — business — ^l-a« — that — a — lump — s-uo — f^* — that — purpose — ie- 

necessary — &« — sustain — himself — financial  ly  . "^Ja^ — business — plan must 

-a4 — 'least,  show — t-b-e — feasibi  li  ty — ©4 — fei»-e — buoinoee  , — given — feb^e — market 
Condi  tiont; — i Hj  the — intended — market — a r o a  t^ — e-frd — t^e — cooh — that — wi  11 — b«- 
avail  able — t-o — hi-m — &« — a — biweekly — basis — after — start — tif — cooto — and 
other  bucineLi^ — oxponeoo  are,  conoidercd — throughout — trhe — expected 
life — o-f — tii^ — venture  , 

•f-3-) I-i — th-€ — divioi  on — f  j  n d  r. — that — »« — appli  cation — to*: — lump-sum 


convorci  on — does — n^* — adequate]  y  demonstrate — t4i* — abil  ity — &f — t-tte — 

worker — »* — ti« — beneficiaiy — fe« — sustain  himself — f  inancia  lly  , — the 

dj,  vision — ift«-y — order  , — a-t — th* — insui  er  '  s — expense  , — financial,  medical, 

vocat iona  1 — reha bi  li  ta t ion  , — educational  > — e* — other — evaluative 

c  t  ud  i  00 — trO — determine — whether — a — lump-sum — conversion — i« — SrS — trhe — best 

interest — of — Uie — worker — ox — Lii^ — bene  fie  iar  y  . 

(^^1 )   ( 3 )   The  division  has  full  power,  authority,  and 
jurisdiction  to  allow  and  approve  compromises  of  claims  under 
this  chapter.   All  settlements  and  compromises  of  compensation 
provided  in  this  chapter  are  void  without  the  approval  of  the 
division,  however  such  approval  shall  not  be  unreasonab lj_ 
withheld .   Any  settlement  of  a  claim  that  includes  the  conversion 
of  future  benefits  into  a  1  ump  sum_  shal  1  meet  the_  je_qu_i_r^men_ts_  of_ 
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subsection  (2) pf_thjs  section .   Approval  of  the  d j  vi  sion  muot 

shall  be  in  writing.   The  division  shall  directly  notify  every 
claimant  of  any  division  order  approving  or  denying  a  claimant's 
settlement  or  compromise  of  a  claim.   If  the  division  does  not 

act  upon  a  petition for  settlement  within  _30_  days f r^n'_^he_^aXe_ 

it  receives  the  peti  tion,  the  pet  it  ion  j  s  considered  apjjpy  ed_^ 
(5)   ( 4 )   A  controversy  between  a  claimant  and  an  insurer 
regarding  the  conversion  of  biweekly  payments  into  a  lump  sum ,  or 

the  rejection  by  the  ^JvJ.^^°P  P^ an  agreement  between  a  claimant 

and  an  insurer f or  a  c onv ersion  of  ^Jie e k_l_y_ _payments  i n^_ a_J- JiP^ 

sum,  are  ^t»-  considered -e — dioputc  disputes  for  which  the  workers' 
compensation  judge  court  has  jurisdiction  to  make  a  determina- 
tion." 

Section  18.   Section  39-71-1004,  MCA,  is  amended  to  read: 
"39-71-lOUA.   Industrial  accident  rehabilitation  account. 
( 1 )   The — po  ymcnto — provided — i-n — 39-71 — 1003  Payment  for  the 
vocational  rehabilitation  benefits  Jpjp  v  i  d  e_d^  hj_  the  djs^ga  r  t  jne  nt_  oj^ 
social  and  re  ha  bi  lita  tive  service  s^jind  er_  se^  tjLpn_  39-  7 1  - 1 006  a_nd_ 
39-71-1007  shall  be  made  from  the  industrial  accident  rehabili- 
tation account  in  the  state  special  revenue  fund.   Payments  to 
the  account  shall  be  made  on  or  before  July  1  of  each  year  as 
follows: 
//// 
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(a)  by  each  employer  operating  under  the  provisions  of  plan 
No.  1  of  the  Workers'  Compensation  Act,  an  amount  to  be  assessed 
by  the  division,  not  exceeding  1%  of  the  compensation  paid  to  the 
employer's  injured  employees  in  Montana  for  the  preceding  fiscal 
yeai  ; 

(b)  by  each  insurer  insuring  employers  under  the  provisions 
of  plan  No.  2  of  the  Workers'  Compensation  Act,  an  amount  to  be 
assessed  by  the  division,  not  exceeding  1%  of  the  compensation 
paid  to  injured  employees  of  its  insured  in  Montana  during  the 
preceding  fiscal  year; 

(c)  by  the  division,  an  amount  to  be  determined  by  the 
division,  not  exceeding  1%  of  the  compensation  paid  to  injured 
employees  in  Montana  from  the  industrial  insurance  expendable 
trust  fund  and  the  occupational  disease  expendable  trust  fund  for 
the  preceding  fiscal  year. 

(2)  Separate  accounts  of  the  amounts  collected  and 
disbursements  made  from  the  industrial  accident  rehabilitation 
account  in  the  state  special  revenue  fund  shall  be  kept  for  each 
of  the  plans.   If  in  any  fiscal  year  the  amount  collected  from 
the  employers  under  any  plan  exceeds  the  amount  of  payments  for 
employees  of  the  employers  under  such  plan,  the  assessment 
against  the  employers  under  such  plan  for  the  following  year 
shall  be  reduced. 

(3)  The  payments  herein  provided  for  shall  be  made  to  the 
division,  vhich  shall  credit  the  sums  paid  to  the  industrial 


Page  43 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


accident  rehabilitation  account  which  shall  be  in  the  custody  of 
the  state  treasurer.   Disbursements  from  the  account  shall  be 
made  after  approval  by  the  department  of  social  and  rehabili- 
tation services  and  upon  audit  and  approval  by  the  department  of 
administration . 

(4)   No  part  of  the  funds  allocated  or  contributed  as  herein 
provided  and  contemplated  shall  be  used  in  payment  of  adminis- 
trative expenses  of  the  division  or  department  of  social  and 
rehabilitation  services." 

Section  19.   NEW  SECTION. 

"39-71-1006.   Required  Rehabilitation.   (1)   The  division 
may,  in  accordance  with  this  pait,  require  a  claimant  to  pursue  a 
rehabilitation  program  in  order  to  be  entitled  to  continue  to 
receive  workers'  compensation  benefits. 

(2)  A  rehabilitation  program  is  a  prescribed  program  of 
goods  and  services  for  the  purpose  of  assisting  an  injured  worker 
to  return  to  woik. 

(3)  The  rehabilitation  program  shall  take  into  account  the 
claimant's  limitations  and  availability  of  work  within  the  normal 
labor  market.   The  return  to  work  priorities  shall  be  determined 
by  selecting  the  first  appropriate  action  in  the  following 
sequence : 

(a)  in  the  same  position; 

(b)  in  a  modified  position; 
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(c)  in  a  related  occupation  deemed  to  be  appropriate 
gainful  employment  suited  to  the  claimant's  education 
and  marketable  skill  levels; 

(d)  through  rehabilitation  in  an  on-the-job  training 
progi am; 

(e)  through  rehabilitation  in  a  short-term  (less  than  24 
months)  retraining  program; 

(f)  through  rehabilitation  in  a  long-term  (A8-month 
maximum)  retraining  program;  or 

(g)  through  self  employment. 

(4)   Once  the  claimant  has  been  restored  to  a  norma]  labor 
market  pursuant  to  any  of  those  priorities,  the  necessity  of 
engaging  in  a  rehabilitation  program  ishall  cease  and  the  claimant 
shall  be  awarded  benefits  pursuant  to  section  39-71-703,  if  any." 

Section  20.   NEW  SECTION. 

"39-71-1007.   Referral  of  disabled  workers  for  rehabilita- 
tion services.   (1)   Rehabilitation  services  may  be  requested  by 
the  injured  worker,  the  insurer,  or  the  division.   The  division 
shall  then  require  the  insurer  to  designate  a  rehabilitation 
provider . 

(2)   The  division  shall  notify  the  department  of  social  and 
rehabilitation  services  of  injured  workers  who,  in  the  opinion  of 
the  division,  require  vocational  rehabilitation  services  as 
provided  in  Title  53,  chapter  7.   The  department  of  social  and 
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rehabilitation  services,  in  the  providing  of  vocational  rehab- 
ilitation services  to  the  injured  worker,  shall  consult  with  the 
rehabilitation  provider  designated  by  the  insurer  if  the 
designated  provider  is  other  than  the  department. 

(3)  Rehabilitation  services  provided  under  this  part  shall 
be  delivered  either  through  a  rehabilitation  counselor  certified 
by  the  board  for  rehabilitation  certification  as  a  certified 
rehabilitation  counselor  (CRC),  or  by  a  vocational  rehabilitation 
counselor  employed  by  the  department  of  social  and  rehabilitation 
services,  or  both. 

(4)  Injured  workers  served  by  the  department  of  social  and 
rehabilitation  services  shall  receive  vocational  rehabilitation 
services  in  accordance  with  the  provisions  of  Title  53,  Chapter 
7,  parts  1  and  2,  and  those  injured  workers  may  receive  only 
those  vocational  rehabilitation  services  from  the  department  as 
are  authorized  therein.  The  department  shall  process  each  case 
in  a  reasonably  timely  manner. 

(5)  The  appeal  process  before  the  board  of  social  and 
rehabilitation  services  provided  for  in  53-7-106  is  the  exclusive 
remedy  for  any  person  aggrieved  in  the  receipt  of  services 
provided  by  the  department  of  social  and  rehabilitation  services 
under  this  part.   Appeal  may  be  made  to  the  district  court  from  a 
decision  of  the  board  in  accordance  with  part  7  of  Title  2, 
chapter  4,  MCA." 
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Section  21.   NEW  SECTION. 

"39-71-1008.   Documentation  of  rehabilitation  determination 
to  the  division.   (1)   When  an  insurer's  designated  rehabilita- 
tion provider  has  determined  that  all  appropriate  rehabilitation 
services  have  been  provided  to  the  injured  worker  in  accordance 
with  subsection  (3)  of  39-71-1006,  the  insurer  shall  document 
that  determination  to  the  division. 

(2)   When  the  department  of  social  and  rehabilitation 
services  has  determined  that  all  appropriate  rehabilitation 
services  have  been  provided  to  the  injured  worker  in  accordance 
with  subsection  (3)  of  39-71-1006,  the  department  shall  document 
that  determination  to  the  division." 

Section  22.   NEW  SECTION. 

"39-71-1009.   Eligibility  for  biweekly  benefits  under 
rehabilitation  plan.   (1)   An  injured  worker  referred  for 
rehabilitation  by  the  division  shall  be  paid  temporary  total 
disability  benefits  if  the  injured  worker  participates  in  a 
rehabilitation  program  approved  in  writing  by  the  insurer's 
designated  rehabilitation  provider,  or  participates  through  the 
department  of  social  and  rehabilitation  services  in  vocational 
rehabilitation  provided  under  an  individualized  written  rehab- 
ilitation plan  in  accordance  with  39-71-1006. 

(2)   If  a  dispute  exists  relative  to  the  need  for  or  suf- 
ficiency of  a  rehabilitation  program,  the  division  shall,  upon 
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request  of  the  injured  worker  or  insurer,  reviev  the  matter. 
After  consultation  with  the  department  of  social  and  rehabili- 
tation services  and  the  designated  rehabilitation  provider,  the 
division  may  direct  the  claimant  to  participate  in  the  rehabili- 
tation progiam  or  direct  such  other  action  as  the  division  shall 
deem  appropriate.   The  determination  of  the  division  shall  be  in 
writing  and  shall  be  supported  by  the  division's  reasoning  and 
the  basis  for  its  direction.   The  division's  determination 
pursuant  to  this  subsection  shall  take  place  within  30  days  of 
any  request . 

(3)   If  the  division  determines  that  the  rehabilitation 
program  is  available  and  appropriate  for  a  claimant  receiving 
workers'  compensation  benefits,  the  division  shall  require  the 
claimant  to  participate  in  the  program.   If  a  claimant  refuses  to 
participate  in  the  program,  the  issue  regarding  the  availability 
and  appropriateness  of  the  program  shall  be  brought  before  the 
workers'  compensation  court.   Weekly  benefits  shall  continue 
pending  a  decision  by  the  court  as  to  the  availability  and 
appropriateness  of  the  program.   If  the  court  determines  that  the 
program  is  available  and  appropriate,  and  if  the  claimant 
continues  to  refuse  to  participate  in  the  program,  weekly 
benefits  may  be  terminated. 

(^)   If  the  court  determines  that  a  claimant  unreasonably 
refused  to  participate,  the  insurer  shall  be  given  credit  for  all 
benefits  paid  against  future  compensation  payments  during  the 
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period  when  the  claimant  unreasonably  refused  to  participate  in 
the  prescribed  rehabilitation  program.   If  the  court  finds  in 
favor  of  the  claimant,  the  court  may  award  reasonable  attorney 
fees  and  costs . " 

Section  23.   NEW  SECTION. 

"39-71-1010.   Sharing  of  case  information.   (1)   The 
department  of  social  and  rehabilitation  services,  the  insurer's 
designated  rehabilitation  provider,  and  the  division  shall 
provide  to  each  other  case  information  as  is  necessary  to  carry 
out  the  purposes  of  this  part.   The  division  shall  make  an 
injured  worker's  records  available  to  the  injured  worker  and  the 
worker's  insurer  upon  request." 

Section  24.   Section  39-71-2102,  MCA,  is  amended  to  read: 
"39-71-2102.   Proof  of  solvency  to  be  filed.   (1)   Every 
employer  who  has  elected  to  be  bound  by  compensation  plan  No.  1 
shall  file  proof  of  his  solvency  within  the  time  and  in  the  form 
as  may  be  prescribed  by  the  rules  or  orders  of  the  division. 

i3).  ^Jhp   ^^X?^^°iL  shall  require  the  employer  which  elects  to 

J'^  J'P'^55^.  J^_^2'!IP^'^s3*^i'^i2_£i§i?_'^iL? L-  ^^_P£2-^J-Jj a  security 

deposit.   _Such  security  deposit  may  be  a  surety  bond,  a  Ruarantee 
pf_  the  parent  company  (self-insured  in  this  state )  ^  or  excess 
insuran^.ej  and  shall  be  in  3",  9ppy.".^_  pf .  $2_^*-^  v'^P'^,  9^    .Q"_  average  of 
benefits  incurred  by  the  ^^^oyer^ov the_^ast_  three  calendar 
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years,  whichever  is  greater_.' 

Section  25.   Section  39-71-2901,  MCA,  is  amended  to  read: 

"39-71-2901.   Location  of  office  -  general  and  powers. 
( 1)   The  principal  office  of  the  workers'  compensation  .  jiidgp- 
cour_t  shall  be  in  the  city  of  Helena.   The  chief  workers  ' 

compensation  ^jud^e  shall  es  ta  bj  is  h_  l^J  oc  edures for  the  allocation 

of_the  case  load  between  the  judges. 

(^2J^_  The  workers  '  compensation  court  has  power  to; 

^a^ J'resej;ve_  and_enforce  order_  in  its  immediate  presence; 

(^h} provide  for_the_^derly_  conduct  of  proceedings  before 

it  or  its  officers; 

(cj_  compel  obedience^  to  its  Jud^rnents  .  or  der  s ,  and  process 
in  the  same  manner  and  by  the  same  procedures  as  is  provided  for 
in  civil  actions  in  district  courts; 

i^)    _ compel_the_  attendance  of  persons  to  testify; 

(^ej  punish_  for  contempt  in  the  same  manner^  an d_  by  the  same 
p r^ cedure s  as  p r ovided  for  in  district  courts." 

Section  26.  Section  39-71-2902,  MCA,  is  amended  to  read: 
"39-71-2902.  Operating  expenses.  The  workers'  compensation 
judge  court  may  employ  such  employees  as  may  be  required  to  carry 
out  the  duties  under  this  part.  All  expenditures  of  the  workers' 
compensation  judge ,  court ,  including  but  not  limited  to  salaries, 
traveling  expenses,  office  rent,  office  equipment,  and  supplies, 
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shall  be  paid  out  of  the  workers'  compensation  administration 
fund." 

Section  27.   Section  39-71-2903,  MCA,  is  amended  to  read: 
"39-71-2903.   Administrative  procedure  act  applicable  - 
judge  court  -«-»te^  bound  by  rules  of  evidence.   All  proceedings  and 
hearings  before  the  workers'  compensation  judge  court  shall  be  in 
accordance  with  the  appropriate  provisions  of  the  Montana 
Administrative  Procedure  Act.   However  i — the  The  workers' 
compensation  judge  court  is  not  bound  by  common  law  and  statutory 
rules  of  evidence." 

Section  28.   Section  39-71-2904,  MCA,  is  amended  to  read: 
"39-71-2904.   Direct  appeal  to  supreme  court.   Notwithstand- 
ing 2-4-701  through  2-4-704,  an  appeal  from  a  final  decision  of 
the  workers'  compensation  judfic  court  shall  be  filed  directly 
with  the  supreme  court  of  Montana  in  the  manner  provided  by  law 
for  appeals  from  the  district  court  in  civi]  cases." 

Section  29.   Section  39-71-2905,  MCA,  is  amended  to  read: 
"39-71-2905.   Petition  to  workers'  compensation  judge 
court .  (JtJ_      A  claimant  or  an  insurer  who  has  a  dispute 
concerning  any  benefits  under  chapter  71  of  this  title  may 
petition  the  workers'  con,pensation  judge  court  for  a 
determination  of  the  dispute.   Jurisdiction  shall  not  exten_d  to_ 
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disputes  under  39-71-616.   The  judgo ,    £oujia  after  a  hearing, 
shall  make  a  determination  of  the  dispute  in  accordance  with  the 
law  as  set  forth  in  chapter  71  of  this  title.   If  the  dispute 
relates  to  benefits  due  a  claimant  under  chapter  71,  the  j m d g c- 
court  shall  fix  and  determine  any  benefits  to  be  paid  and  specify 
the  manner  of  payment.   The  workers'  compensation  judgo  court  has 
exclusive  jurisdiction  to  make  determinations  concerning  disputes 
under  chapter  71,  except  as  provided  in  39-71-516  and 
39-71-1007( 5 ) .   The  penalties  and  assessments  allowed  against  an 
insurer  under  chapter  71  are  the  exclusive  penalties  and 
assessments  that  can  be  assessed  against  an  insurer  for  disputes 
arising  under  chapter  71, 

^)      Before  a  claimant  or  an  insurer  may  petition  the  court 

under  this  section  for  a  resolution  of  a_diisputej the  petitioner 

shall  attempt  to  resolve  the  dispute  by; 

(^2^^ S>T oyi  ding the_  other  party  to  the  dispute  with  a  written 

demarul  revest  ij}^  resoilution_  of_  the^dispute  .   Included  within 
such  demand  shall  be  a  complete  explanation  of  the  dispute , 
f °£i£s.  of  documents  or  other  information  supporting  the  position 
taken  by  the  party  claiming  the  dispute^  and  a  suggested 
resolution  of  the  dispute. 

iP}^.  Zh§    party  receiving  the  information  described  in 

subsection  (2)( a )  of  this  section  sha 1 1  have  ^ 0 days  from  the 

date of  receiving  such  information  to  propose  a  resolution  of  the 

dispute.   If  no  agreement  is  entered  into  within  such  20  days 
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resolving  the  dispute,  the  party  claiming  the  dispute  ina_yjjj.e_jt_ 
petition  with  the  workers*  compensation  court. 

(3)   A  party  may  move  to  dismiss  a  petition  if  it  contends 

that  the  petitioner  has  not  complied  with  subsection  (2j^a_) of 

this  section. A_^ J j^ij "B  ^"  such  potion  shall  be  based  on 

documentary  evidence  submitted  to the  court  by  the  par t^e^^ 

supporting  _or_  o£J>^J-P,S_J^l'^^ JP°J^i oJ^jl." 

Section  30.   Section  39-71-2906,  MCA,  is  amended  to  read: 
"39-71-2906.   Nominal  disability  awards.   The  judge  court 
may  grant  nominal  disability  awards  in  cases  where  it  is  found 
that  an  accident  has  occurred  in  the  course  and  scope  of 
employment  but  no  disability  has  resulted  therefrom." 

Section  31.   Section  39-71-2907,  MCA,  is  amended  to  read: 
"39-71-2907.   Increase  in  award  for  unreasonable  delay  or 
refusal  to  pay.   When  payment  of  compensation  has  been 
unreasonably  delayed  or  refused  by  an  insurer,  either  prior  or 
subsequent  to  the  issuance  of  an  order  by  the  workers' 
compensation  judge  court  granting  a  claimant  compensation 
benefits,  the  full  amount  of  the  compensation  benefits  due  a 
claimant,  between  the  time  compensation  benefits  were  delayed  or 
refused  and  the  date  of  the  order  granting  a  claimant 
compensation  benefits,  may  be  increased  by  the  workers' 
compensation  judge  court  by  20%.   The  question  of  unreasonable 
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1  delay  or  refusal  shall  be  determined  by  the  workers'  compensation 

2  j VI ^ g e  court  ,  and  such  a  finding  constitutes  good  cause  to 

3  rescind,  alter,  or  amend  any  order,  decision  or  award  previously 

4  made  in  the  cause  for  the  purpose  of  making  the  increase  provided 

5  herein." 
6 

7  Section  32,   Section  39-71-2909,  MCA,  is  amended  to  read: 

8  "39-71-2909.   Authority  to  review,  diminish,  or  increase 

9  awards  -  limitation.   The  jud  ge  court  may,  upon  the  petition  of  a 

10  claimant  or  an  insurer  that  the  disability  of  the  claimant  has 

11  changed,  review,  diminish,  or  increase,  in  accordance  with  the 

12  law  on  benefits  as  set  forth  in  chapter  71  of  this  title,  any 

13  benefits  previously  awarded  by  the  judso-  court  or  benefits 

14  received  by  a  claimant  through  settlement  agreements.   However, 

15  the  judge  court  may  not  change  any  final  settlement  or  award  of 

16  compensation  more  than  4  years  after  the  settlement  has  been 
1'^  approved  by  the  division  or  any  order  approving  a  full  and  final 

compromise  settlement  of  compensation." 
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Section  33.   NEW  SECTION. 

"39-71-2910.   Filing  fee.   A  claimant  or  an  insurer  who 
files  a  petition  for  hearing  under  this  chapter  shall  pay  a 
filing  fee  of  $25.00.   A  party  required  to  file  a  notice  of 
appearance  of  counsel  as  provided  by  the  court  rules  shall  pay  an 
appearance  fee  of  $25.00.   All  sums  collected  under  this  section 
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shall  be  deposited  monthly  in  the  funds  collected  by  the  division 
under  39-71-201.   The  court  procedural  rules  shall  provide  for 
the  method  of  payment.   The  money  collected  under  this  section 
shall  be  a  cost  recoverable  under  39-71-611  and  39-71-612." 

Section  34.   NEW  SECTION. 

"39-71-2911.  Signing  of  petitions,  pleadings,  motions,  and 
other  papers  -  sanctions.   Every  petition,  pleading,  motion,  or 
other  paper  of  a  party  appearing  before  the  court  and  represented 
by  an  attorney  shall  be  signed  by  at  least  one  attorney  of  record 
in  his  individual  name,  whose  address  shall  be  stated.   A  party 
who  is  not  represented  by  an  attorney  shall  sign  his  petition, 
pleading,  motion,  or  other  paper  and  state  his  address.   The 
signature  of  an  attorney  or  party  constitutes  a  certificate  by 
him  that  he  has  read  the  petition,  pleading,  motion,  or  other 
paper;  that  to  the  best  of  his  knowledge,  information,  and  belief 
formed  after  reasonable  inquiry  it  is  well  grounded  in  fact  and 
is  warranted  by  existing  law  or  a  good  faith  argument  for  the 
extension,  modification,  or  reversal  of  existing  law,  and  that  it 
is  not  interposed  for  any  improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless  increase  in  the  cost  of 
litigation.   If  a  petition,  pleading,  motion,  or  other  paper  is 
not  signed,  it  shall  be  stricken  unless  it  is  signed  promptly 
after  the  omission  is  called  to  the  attention  of  the  petitioner, 
pleader,  or  movant.   If  a  petition,  pleading,  motion,  or  other 
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paper  is  signed  in  violation  of  this  rule,  the  court,  upon  motion 
or  upon  its  own  initiative,  shall  impose  upon  the  person  who 
signed  it,  a  represented  party,  or  both,  an  appropriate  sanction, 
which  may  include  an  order  to  pay  to  the  other  party  or  parties 
the  amount  of  the  reasonable  expenses  incurred  because  of  the 
filing  of  the  petition,  pleading,  motion,  or  other  paper, 
including  a  reasonable  attorney's  fee." 

Section  35.   Section  45-6-301,  MCA,  is  amended  to  read: 
"45-6-301.   Theft.   (1)   A  person  commits  the  offense  of 
theft  when  he  purposely  or  knowingly  obtains  or  exerts  unauthor- 
ized control  over  property  of  the  owner  and: 

(a)  has  the  purpose  of  depriving  the  owner  of  the  property; 

(b)  purposely  or  knowingly  uses,  conceals,  or  abandons  the 
property  in  such  manner  as  to  deprive  the  owner  of  the  property; 
or 

(c)  uses,  conceals,  or  abandons  the  property  knowing  such 
use,  concealment,  or  abandonment  probably  will  deprive  the  owner 
of  the  property. 

(2)  A  person  commits  the  offense  of  theft  when  he  purposely 
or  knowingly  obtains  by  threat  or  deception  control  over  property 
of  the  owner  and: 

(a)  has  the  purpose  of  depriving  the  owner  of  the  property; 

(b)  purposely  or  knowingly  uses,  conceals,  or  abandons  the 
property  in  such  manner  as  to  deprive  the  owner  of  the  property; 
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or 

(c)   uses,  conceals,  or  abandons  the  property  knowing  such 
use,  concealment,  or  abandonment  probably  will  deprive  the  owner 
of  the  property. 

(3)  A  person  commits  the  offense  of  theft  when  he  purposely 
or  knowingly  obtains  control  over  stolen  property  knowing  the 
property  to  have  been  stolen  by  another  and: 

(a)  has  the  purpose  of  depriving  the  owner  of  the  property; 

(b)  purposely  or  knowingly  uses,  conceals,  or  abandons  the 
property  in  such  manner  as  to  deprive  the  owner  of  the  property; 
or 

(c)  uses,  conceals,  or  abandons  the  property  knowing  such 
use,  concealment,  or  abandonment  probably  will  deprive  the  owner 
of  the  property , 

(4)  A  person  commits  the  offense  of  theft  when  he  purposely 
or  knowing]y  obtains  or  exerts  unauthorized  control  over  any  part 
of  any  public  assistance  provided  under  Title  53  by  a  state  or 
county  agency,  regardless  of  the  original  source  of  assistance, 
by  the  means  of : 

(a)  a  knowingly  false  statement,  representation,  or  imper- 
sonation; or 

(b)  a  fraudulent  scheme  or  device. 

(5)  A  person  commits  J:he_  o_f  f  e n^e_  of  thef t_  when^  he  _purpose Ij 
or  knowingly  obtains  or  exerts  un a u t h oi  i  zed  control  ov_er_  any  part 
of  any  benefits  provided  under  Title  39^  chapters  7,^_  a n d_  7 2 ^  by 
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means  of: 


(a) a  knowingly  false  statement,  representation,  or  imper- 
sonation ;  or 

X^^__.i§£^P^i2r_  or,  other  fraudulent  action. 

(5)   (6)   A  person  convicted  of  the  offense  of  theft  of 
property  not  exceeding  $300  in  value  shall  be  fined  not  to  exceed 
$500  or  be  imprisoned  in  the  county  jail  for  any  term  not  to 
exceed  6  months,  or  both.   A  person  convicted  of  the  offense  of 
theft  of  property  exceeding  $300  in  value  or  theft  of  any  com- 
monly domesticated  hoofed  animal  shall  be  fined  not  to  exceed 
$50,000  or  be  imprisoned  in  the  state  prison  for  any  term  not  to 
exceed  10  years,  or  both. 

( 6)'  ( 7 )   Amounts  involved  in  thefts  committed  pursuant  to  a 
common  scheme  or  the  same  transaction,  whether  from  the  same 
person  or  several  persons,  may  be  aggregated  in  determining  the 
value  of  the  property." 

Section  36.   Sections  39-71-410,  39-71-705,  39-71-706, 
39-71-709,  39-71-1001,  39-71-1002,  39-71-1003,  39-71-1005,  and 
39-71-2908,  MCA,  are  repealed. 


-  End  - 
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James  F.  Canan,  Chairman 
5  South  Last  Chance  Gulch 
Helena.  Montana  59601 


Billings  Home 
Division  Offices 


November  14,  1986 


(406)  252-4050 
(406)444-6518 


Honorable  Ted  Schwinden 
GOVERNORS  OFFICE 
State  Capitol  Building 
Helena,  MT    59620 

Dear  Governor  Schwinden: 

In  our  first  report,  dated  June  23,  1986.  the  Workers'  Compensation 
Advisory  Council  requested  time  for  the  membership  to  consider  a 
number  of  additional  issues  and  to  make  a  supplemental  report. 

During  the  summer,  subcommittees  of  the  Council,  working  with  staff 
of  the  Division  of  Workers'  Compensation,  reviewed  eleven  topics 
and  prepared  draft  recommendations  for  the  full  Council.  In  this 
report  we  are  transmitting  the  conclusions  and  recommendations 
adopted  by  the  Council  since  June. 

As  some  of  these  proposals  are  interrelated  and  modify  our  previous 
recommendations  this  report  should  be  read  in  conjunction  with  our 
June  document.  This  report  was  approved  by  the  Council  at  the 
meeting  on  November  12,  1986,  by  a  vote  of  11  to  3. 

While  final  recommendations  were  not  made  on  some  subjects,  no 
further  meetings  have  been  scheduled  by  the  Council. 

We  sincerely  appreciate  the  support  and  cooperation  we  have 
received  from  you,  and  hope  that  our  recommendations  will  be 
helpful  in  resolving  the  difficult  problems  in  the  field  of 
workers'  compensation. 


erely. 


J/AMES   F.    CANAN 
'hairman 

JFC/gp 


pubtcooons^  grophG 


AN  couAi  OPPORiumry  EUPiOref^ 
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OVERVIEW 

This  report  supplements  our  June  23,  1986  report  in  which  a 
number  ot  major  changes  were  proposed  for  revision  of  the  workers' 
compensation  laws  for  the  State  of  Montana.  The  Council  has  now 
considered  the  eleven  additional  questions  or  issues  on  which  it 
was  felt  further  study  and  discussion  were  required. 

Two  meetings  were  held,  one  in  September  and  one  in  November 
of  1986  to  discuss  reports  from  subcommittees  and  the  Division 
staff.  Some  issues  required  no  further  action  while  others  re- 
quired action  but  did  not  require  a  change  in  existing  law.  For 
the  remaining  issues,  the  Council  is  recommending  additional 
changes  in  the  law  and  modifying  some  of  the  June  1986 
recommendations . 

Topics  are  listed  in  the  same  order  as  they  appear  on  page  5 
of  the  June  report.   Briefly,  the  recommendations  are  as  follows: 

(1.)  While  no  change  is  required  in  order  to  enforce  safety 
requirements,  a  change  is  proposed  in  order  to  allow 
carriers  to  provide  some  additional  incentives  for 
better  safety  programs. 
(2.)  It  is  too  early  to  evaluate  the  198b  law  which  was 
designed  to  control  rising  medical  costs,  but  a  change 
should  be  made  in  order  to  give  the  Division  authority 
to  set  hospital  rates. 
(3.)  Hearings  on  a  report  of  Occupational  Disease  Medical 
Panels  should  begin  with  the  Workers'  Compensation 
Court,  rather  than  the  Division  of  Workers'  Compen 
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satlon.  further  studies  wi 1 ]  be  needed  betore  any 
substantive  changes  in  the  Occupational  Disease  Act 
are  made. 

(4.)  When  a  subsequent  injury  occurs  to  the  same  part  of 
the  body,  a  change  is  proposed  which  would  limit  the 
entitlement  ot  the  injured  worker  to  the  additional 
disability  above  that  for  which  previous  payment  has 
been  made.  Because  this  is  a  further  reduction  in 
existing  benefits,  the  Council  is  also  modifying  its 
previous  recommendation  and  increasing  the  maximum 
number  of  weeks  for  permanent  partial  disability  from 
32b  to  350  weeks. 

(5.)  Since  the  Division  of  workers'  Compensation,  under 
existing  authority,  is  proposing  new  limitations  on 
attorney  fees,  no  recommendations  are  made  by  the 
Counci 1 . 

(6.)    A  majority  of  the  Council   feels  that  the   "liberal 
construction"  clause  in  the  present  law  should  be  re 
placed  with  new  language  intending  that  the  law  be 
construed  according  to  its  terms. 

(7.)  Deductible  insurance  plans  should  be  authorized  on  an 
optional  basis  without  reducing  any  liability  of  the 
insurer  or  employer. 

(8.)  No  recommendations  were  adopted  on  the  subject  of 
further  reductions  in  the  cost  of  temporary  total 
disability.     The    Council     encouraged     further 


discussions  between  the  Division  ot  Workers' 
Compensation  and  the  Department  of  Social  and 
Rehabilitation  Services. 
{  9.)  Since  new  requirements  are  being  developed  for  reci- 
procity and  extraterritorial  agreements,  no  further 
Council  action  is  needed. 
(10.)   No  change  is  proposed  in  the  current  definition  of 

"wages . " 
(11.)   A  recommendation  is  being  made  to  allow  insurers  to 
deny  liability  if  it  can  demonstrate  that  the  injured 
worker  was  under  the  influence  of  alcohol  or  drugs  at 
the  time  of  the  accident.   However,  if  the  accident 
occurred  for  reasons  totally  beyond  the  control  of  the 
intoxicated  worker,   the   insurer  would   still   assume 
liability.   A  new  definition  of  travel  status  is  also 
proposed . 
In  addition  to  these  questions,  two  other  actions  were  taken 
by  the  Council  at  the  November  12  meeting.   After  consideration  of 
the  proposal  to  replace  the  Workers'  Compensation  Court  with  an 
administrative   hearings   panel,   the   Council   voted   6   to   5   to 
reaffirm  its  support  for  retaining  the  Court. 

The  Council  also  voted  to  reconsider  a  previously  defeated 
motion  regarding  separation  of  the  State  Compensation  Insurance 
Fund  from  the  Division  of  Workers'  Compensation.  By  an  8  to  1 
vote,  with  two  abstentions,  the  recommendation  to  separate  the 
Fund  was  approved. 


TOPICS  CONSI DE RE D 

1.    Is  stronger  statutory  language  necessary  to  increase  the 
incentive  for  a  safe  work  place? 

Conclusions  S  Recommendations 

Current  statutory  language  appears  to  give  the  Division 
adequate  authority  to  enforce  reasonable  safety  laws.  However, 
with  the  intrusion  of  the  Federal  Occupational  Safety  &  Health 
Act,  the  state's  authority  to  enforce  safety  is  limited.  As  an 
alternative,  the  Division  encourages  employers  to  take  advantage 
of  the  loss  control  program,  on-site  consultations,  or  institute 
their  own  safety  procedures.  Section  39-71-2305  requires  the 
Division  to  advance  premiums  for  employers  insured  by  plan  No.  3 
by  S0%  when  unduly  dangerous  safety  violations  are  discovered. 
However,  current  statute  does  not  allow  an  insurer  to  discount 
premiums  if  an  employer  implements  a  loss  control  program.  Many 
employers  are  inclined  to  institute  formal  safety  programs  but 
feel  that  the  current  incentives  provided  by  experience  modifica- 
tion are  too  long  coming. 

The  Council  endorsed  a  proposal  that  would  permit  all  insur- 
ance carriers  to  provide  financial  incentives  for  employers  who 
institute  loss  control  programs.  Insurers  would  maintain  the  re- 
sponsibility to  monitor  the  progress  of  the  programs  and  adjust 
incentive  discounts  accordingly.  Preemployment  physical  examin- 
ations would  be  encouraged  in  employments  where  it  is  beneficial 
to  both  the  employer  and  employee. 

Legislative  Changes 


New  Section 


Section  39-/1-310.   Financial   Incentives  to  Institute  Safety 
Programs . 


E 
3." 

lither  the  State 
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or   private   insurers,   plan 

No.   2,   may  provide 
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oyers  which  . 

reflects  the  degree  of 

risk  diminished  by  the  implemented  saf ety  program. 
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2.-   Will  the  1985  amendments  be  able  to  control  rising  medical 
and  hospital  costs  or  is  further  legislation  necessary? 

Conclusions  &  Re commen dat ions 

In  view  of  the  198b  legislative  amendments  to  Section  39-71-704 
establishing  a  relative  value  fee  schedule  for  controlling  medical 
costs,  the  Council  concluded  that  it  was  too  early  to  evaluate  the 
effectiveness  of  the  legislation.  It  was  decided,  however,  that  the 
existing  law  excluding  hospital  services  from  this  same  process 
should  be  repealed.  The  Council  recognized  that  Montana  hospitals 
vary  in  size  and  services  available  and,  therefore,  recommends  that 
established  rates  should  reflect  this  variance.  The  Council  also 
recommended  that  the  Division  coordinate  its  functions,  when  estab- 
lishing rate  schedules,  with  other  state  agencies  having  similar 
jurisdiction. 

Legislative  Changes 

Amend 

Section   39-71-704.    Payment   of   medical,   hospital,   and 
related  services. 

(1)  No  change. 

(2)  No  change. 

(3)  New 

The  division  shall  establish  all  rates  for  hospital 

fees  and  charges  necessary  for the^  treatment  of  __inlu_re.d 

workers.  Approved  rates  shall  be  in  effect  for  a  period  of 
12  months  from  the  date  of  approval  and  shall  recognize  the 
variance   in   hospital   size   and   available   services.    The 


division  shall  coordinate  this  rate  setting  function  with 
other  state  agencies  who  have  similar  responsibility. 


Section  39-71-309,  MCA.  is  hereby  repealed. 


3.  .  What  recommendations  should  bo  made  on  the  whole  question  of 
Occupational  Disease?  Should  turther  studies  be  requested? 
What  kinds  of  questions  should  be  given  further  research  in 
order  to  assist  in  reaching  some  specific  recommendations? 

Conclusions  &  Recommendations 

Because  of  the  complexities  and  issues   involved  with  the 

Occupational  Disease  Act,   the  Council   determined  that  further 

study  is  necessary   before   it  could  recommend  any  significant 

changes.   A  recommendation  was  made,  however,  to  transfer  the  OD 

hearing  process  from  the  Division  of  Workers'  Compensation  to  the 

Workers'  Compensation  Court. 

Legislative  Changes 

Amend 

Section  39-72-610.  Report  of  and  examinations  con- 
ducted by  medical  panel.  (1)  At  a  hearing  held  before  the 
division — e-f-  the  workers'  compensation  judge,  there  is  a  re 
buttable  presumption  that  the  report  of  the  medical  panel  and 
any  medical  examination  reports  by  members  of  the  medical 
panel  are  correct. 

(2)  The  claimant  or  the  insurer  may  present  additional 
medical  information  in  order  to  rebut  the  medical  examination 
report  of  a  panel  member  or  a  panel  report." 


Amend 


Section  39-72-613.  Costs  and  attorney  fees. 
(1)  If  an  Insurer  requests  that  a  hearing  be  held  before 
the  divioion  court  and  the  claim  is  determined  compensable 
by  the  divioion  court  after  the  hearing  -*ftd — fe4t« — Inaurer 
does — r^e* — appeal — t^ie — division'  6 — doclcion — tro — t4*e — workoro  ' 
GompcnoQtlon — judgo,  reasonable  costs  and  attorney  fees,  as 
determined  by  the  divioion  court,  shall  be  paid  to  the 
claimant's  attorney  by  the  Insurer. 

(2)  If  an  insurer  appeals  a  decision  of  the  divl  ■ 
slon — fe« — the  workers'  compensation  judge  court  -e-f — f-rom — the 
judgo'  to  the  supreme  court  and  the  claim  Is  determined  com- 
pensable, reasonable  costs  and  attorney  fees,  as  determined 
by  the  workers'  compensation  judge  court,  shall  be  paid  to 
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the  claimant's  attorney  by  the  insurer  for  proceedings  be- 
fore the  division  the  workers'  compensation  judge  court, 
and  the  supreme  court. 

NEW:   (3)   The  fee  awarded  shall  be  calculated  as 
provided  in  39-71-614.  " 

Repeal  Sections  39  72-611  and  39-71-612.  MCA. 

Amend  Section  29.  page  51  and  S2  of  the  draft  bill  in  the 
Advisory  Council's  Recommendations  for  Changes,  June  1986.  as 
follows:  Insert  "&  72"  after  71  on  page  51,  line  23.  and  again 
after  71  on  lines  3.  4.  8.  10.  and  12  on  page  52. 


4.    Is  there  some  way  to  apportion  liability  between  employers 
where  there  is  an  aggravation  of  a  preexisting  condition? 

Conclusions  &  Recommendations 

In  addressing  the  question  of  apportioning  liability  among 
employers,  the  Council  considered  several  issues.  First,  whether 
a  claimant  can  be  limited  in  his  or  her  entitlement  to  permanent 
partial  benefits  for  successive  injuries  to  the  same  part  of  the 
body.  Second,  whether  there  can  be  apportionment  between  employ- 
ers for  successive  industrial  injuries  to  the  same  part  of  the 
body.  Third,  whether  permanent  partial  compensation  benefits  can 
be  limited  to  a  claimant  whose  Industrial  injury  was  an  aggrava- 
tion of  a  nonindustr ial  preexisting  condition,  or  an  aggravation 
of  a  preexisting  condition  for  which  the  claimant  received 
workers'  compensation  benefits  from  another  state.  Lastly, 
whether  legislation  should  be  enacted  that  prevents  a  claimant 
from  receiving  Montana  workers'  compensation  benefits  if  they  are 
currently  receiving  workers'  compensation  benefits  from  another 
state  for  the  same  industrial  injury. 

The  Council  agreed  to  compromise  the  apportionment  issue  by 
recommending  statutory  changes  to  the  benefits  for  injuries  caus- 
ing partial  disability.  The  intent  of  the  proposal  is  to  provide 
that  disability  payments  will  not  be  paid  for  the  same  injury 
twice.  In  addition,  the  Council  agreed  to  amend  its 
recommendation  of  limiting  partial  benefits  to  325  weeks  by 
increasing  the  maximum  number  to  350  weeks. 


10- 


Legislative  Changes 

1.   Amend  page  34,  line  18,  of  the  original  draft  after  "weekly 
wage. " ,  insert : 


The 

percentage  of 

permanent 

disability  caused 

by 

any  single 

accident 

or  iniur 

y  shall  b 

e  so  computed  as 

to 

cover  the 

pern 

lajiejit 
benef 

disabili 

.tj   caused 

by  that  particular 

if 

ijury  only. 

and 

its  for 

successive 

injuries  shall  be  a 

djusted  as 

provided  in  39-71-738 

From  the  June  report  on  page  34,  line  5  and  line  13,  change 
325  to  350,  and  on  page  35,  line  8,  change  325  to  350. 
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b.        What  further  action  should  be  recommended  to  reduce  the  money 
now  spent  on  legal  tees,  both  for  claimants  and  defendants? 

Cpncl usions  &_, R^cqmmenda t ions 

The  amount  of  attorney  involvement  and  litigation  over  bene 
fits  in  Montana's  workers'  compensation  system  has  surfaced  as  a 
concern  to  members  of  the  Council,  the  Division  and  insurers,  as 
well  as  the  general  public.   Litigation  is  caused  primarily  by  a 
vague  and  imprecise  law  that  invites  new  Interpretations. 

The  Division  presented  a  proposal  to  the  Council  which  would 
address  many  of  the  current  concerns.  Since  the  Division  current- 
ly has  the  authority  to  regulate  attorney  fees,  the  Council  felt 
that  the  Division  should  handle  this  issue  through  Its  rule  making 
authority. 

Legislative  Ch anges 
None . 
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b.  What  should  be  done  with  the  liberal  construction  clause  in 
the  present  law?  Should  it  be  limited  on  certain  types  of 
disputes  or  controversies? 

Conclusions  &  Recommendations 

Section  39-71-104,  MCA.  states: 

Court  to  give  liberal  construction  to  chapter. 
Whenever  this  chapter  or  any  part  or  section  thereof  is 
interpreted  by  a  court,  it  shall  be  liberally  construed  by 
such  court . " 


The  Montana  Supreme  Court  has  interpreted  this  to  mean  that 
the  Act  shall  be  liberally  construed  in  favor  of  the  claimant.  An 
amendment  was  presented  which  stipulated  that  the  Act  should  be 
interpreted  according  to  its  terms  and  not  to  be  construed  in 
favor  of  any  party.  Council  members  favoring  the  amendment  felt 
that  since  the  Council  had  gone  to  great  lengths  to  rewrite  the 
Act  and  remove  vague  and  imprecise  language,  the  Act  should  now 
stand  on  its  own  merits.  Those  opposing  the  amended  language  ex- 
pressed concern  that  the  now  language  would,  in  effect,  further 
diminish  the  benefits  a  court  could  award  when  deciding  a  contest- 
ed issue.  A  majority  of  the  council  voted  to  adopt  the  amended 
language. 

Legislative  Changes 

Amend  Section  39-71-104,  MCA.  as  follows: 

Whenever  — this — eha-pter — &r — amy — part — &f — oection — thereof — i-s 
interpreted — by — a — eoi^r-t-r — i-t  - shalrj: — fee — 1  Iboral  ly — conetruod — fey — ouoh 
court-. 
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It  is  the  Intent  of   the   legislature that  this Workers ' 

Compensation  Act  be  construed  according  .tp_  its  terras^ Tjie  Act 

shall  not  be  liberally  construed  in  favor  of  any  ^arty^ 
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7.    Would  the  use  of  employer  deductible  insurance  plans  result 
in  significant  savings? 

Conclusions  &  Recommendations 

Deductible  policies  in  the  insurance  industry  have  histori- 
cally provided  one  way  an  insured  can  reduce  premium  costs  by  as- 
suming some  of  the  first  dollar  expense.  Because  there  are  many 
ways  to  write  a  deductible  plan,  potential  premium  savings  will 
vary. 

Since  there  are  both  advantages  and  disadvantages  to  the  pro- 
gram, the  Council  felt  insurers  should  have  the  option  to  write 
deductible  policies.  For  any  plan  to  be  acceptable,  however,  the 
insurer  must  assume  total  liability  in  cases  where  the  employer 
fails  to  honor  the  provisions  of  the  agreement. 
Legislative  Changes 
Amend 

Section  39-71-2203.  MCA 

(3)  Every  policy  or  contract  insuring  against 
liability  for  compensation  under  compensation  plan  No.  2 
must  contain  a  clause  to  the  effect  that  the  insurer  shall 
be  directly  and  primarily  liable  to  and  will  pay  directly 
to  the  employee  or  in  the  case  of  death  to  his 
beneficiaries  or  major  or  minor  dependents,  the 
compensation,  if  any,  for  which  the  employer  is  liable." 

Employers   may   make   direct benefit   payments to in  jured 

workers  when  they  participate  in  a  deductible  plan  with  an 
insurer . 


Amend 


Section  39-71-2304,  MCA  to  add  a  paragraph  (6): 

-(6)  ___The_  division  max  provide employers  with  deduct- 
ible  policies  when   in   its discretion   such a^  program  is 
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warranted. Should  a policyholder  fall  to  honor  the  provi- 
sions of  the  plan  the  division  must  assume  liabi  lity .  The 
division  may  determine  the  composition  of  the  Blan  accord! ng 
to  the  risk  assumed  for  Individ ual  policyholders. 
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8.    What  further  studies  might  provide  ways  to  reduce  the  rising 
costs  of  temporary  total  disability? 

Co ncluslons  &  Recommendations 

A  subcommittee  Including  representatives  from  the  Division 

ot   Workers'   Compensation,   the   Department   of   Social   and 

Rehabilitation  Services,  and  private  rehabilitation  counselors 

have   been  working   on   further   changes   in  the   rehabilitation 

programs.   No  recommendations  were  presented  for  final  action  by 

the  Council,  but  the  subcommittee  will  continue  working,  and  any 

recommendation  will   be  submitted  as  a   departmental   proposal 

rather  than  a  Council  proposal. 
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9.    What  revisions  should  be  made  in  the  current  reciprocity  and 
extraterritorial  agreements  with  neighboring  states? 

Conclusions  &  Recommendations 

Currently  the  statute.  Section  39-71-402,  MCA.,  refers  to 
"temporary"  employment  but  does  not  define  the  term;  e.g.,  "If  a 
worker  from  another  state  and  his  employer  from  another  state  are 
temporarily  (emphasis  added)  engaged  in  work  with  this  state  .  .  ." 

Because  of  the  lack  of  a  definite  timeframe  for  the  word 
"temporarily",  various  meanings  have  been  applied  causing  contu- 
sion about  its  interpretation.  After  some  discussion  and  examin- 
ation, the  Council  agreed  to  a  subcommittee  recommendation  that  a 
"30  cumulative  calendar  day  period"  within  a  calendar  year  would 
provide  an  adequate  timeframe.  The  Division  reported  that  the 
governors'  offices  in  Montana  and  Idaho  are  currently  engaged  in 
discussion  over  the  thirty  (30)  day  period. 

The  Council  felt  that  since  the  issue  is  being  resolved,  no 
further  action  is  necessary. 

Leqls  1  a  t.LYe.,  Changes 
None . 
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10.  Does  the  current  definition  of  "wages"  adequately  provide  a 
clear  understanding  of  the  base  upon  which  compensation  is 
determined? 

Conclusions  &  Recommendations 

After  a  brief  discussion,  the  Council  agreed  that  the  current 
definition  of  wages,  along  with  court  interpretations,  provides  an 
adequate  foundation  upon  which  to  make  decisions  of  what  should  or 
should  not  be  included  in  the  base  for  compensation  rate  determin- 
ations.  Some  changes  were  recommended  in  the  June  report. 

Legi s latlve  Changes 

None,  except  for  changes  recommended  in  June  report. 


19- 


11.  Under  what  circumstances  are  employees  working  within  the 
course  and  scope  of  their  employment  when  commuting  to  and 
Irom  work? 

Conclusions  &  Recommendations 

The  Council  agreed  to  define  parameters  where  an  employer  is 
liable  for  workers'  compensation  benefits  to  an  employee  who  is  in 
a  travel  status  or  who  is  under  the  influence  of  alcohol  or 
drugs.  In  considering  those  amendments,  they  felt  that  limiting 
the  statutory  base  for  covering  traveling  employees  was  appropri- 
ate in  order  that  employees  who  are  injured  or  killed  while  en- 
gaged in  nonbusiness  related  activities  or  who  had  become  disabled 
by  means  of  voluntary  intoxication  or  drug  abuse  should  not  be 
eligible  for  benefits.  The  feeling  was  that  an  employee  who  is 
under  the  influence  of  alcohol  has  so  deviated  from  his  or  her 
employment  related  activities  as  to  be  outside  the  course  and 
scope  of  employment.  In  order  to  accommodate  those  situations 
where  despite  being  intoxicated  an  employee  is  injured  by  reason 
of  circumstances  totally  beyond  his  control,  he  would  be  allowed 
to  get  back  under  the  umbrella  of  coverage. 

It  was  also  agreed  that  employers  should  not  be  held  liable 
for  injuries  or  deaths  that  are  occasioned  because  of  voluntary 
consumption  of  intoxicants  which  create  an  independent  hazard  for 
an  employee  and  for  which  the  employer  has  no  control  or  influence. 

An  employee  whose  job  reguires  him  or  her  to  be  out  of  town 
and  who  is  injured  doing  anticipated  activities,  such  as  eating  or 
injured  in  a  fall  in  the  hotel  or  some  such  thing,  would  still  be 
covered,  provided  they  were  not  intoxicated.   If  the  employee  was 
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intoxicated,  the  employer  would  have  to  demonstrate  that  this  fact 
took  the  injured  worker  out  of  the  course  and  scope  of  employment. 

Legislative  Changes 
Amend 

Section  b.  page  26,  of  the  Draft  Bill  in  the  Advisory 
Council's  "Recommendations  for  Changes,"  June  1986.  by  inserting 
the  following  on  line  lb  after  the  word  "occurred." 

(2)  An  employee  who  suffers  a  compensable^  injury  or 
death  while  traveling  is  not  covered  by  this  chapter  except 
as  follows: 

(a)   The  employer  furnishes  the  mode  of  transpor- 
tation  or the employee   receives   reimbursement   from  _the 

employer _ Jor_jco s ts_of  jy- ajveJU_jas^  jo ij^  as  a  part 

o^  the  employee ' s  benefit s  or  employment  agreement,  and. 

lbl___The  travel  is  necessitated  by  and^  an_beha^l^f 

of the_  employer  as  an  integral  part  ^.  or  condition 

of,  the  employment. 

(3) Xo  C.  gijrposes  of  this section,  an  employee  who 

suffers  an  Injury  or  death  otherwise  compensable  under  this 
Act  and  who  is  under  the  influence  (of^  intoxicating  beverages 
or  Intoxicating  .  d rugs_ _i  s_  not  entitled  to  benefits  if  the 
injury  or  death  i,s^ jcaused  by  the  intoxication  of  the  employee. 
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ADD J TIONAL  TOPI CS 

Tho  Council  considered  the  proposal  announced  by  Governor 
Schwlnden  on  November  12,  198b,  to  substitute  an  administrative 
review  panel  tor  the  present  Workers'  Compensation  Court.  In  the 
June  23  report,  the  Council  had  recommended  adding  a  second  judge 
to  tho  present  Court.  By  a  6  to  5  vote,  the  Council  supported 
retaining  the  Court  and  reaffirmed  its  previous  recommendation. 

The  Council  also  voted  to  reconsider  a  proposal  to  separate 
the  State  Compensation  Insurance  Fund  from  the  Division  of 
Workers'  Compensation.  This  proposal  had  been  deleted  from  the 
June  report  at  the  meeting  of  June  6,  1986.  At  tho  November 
meeting,  the  Council  approved,  by  a  vote  of  8  to  1  with  2 
abstentions,  a  recommendation  to  separate  the  fund.  No  specific 
legislative  language  was  reviewed  or  approved,  but  the  Council 
subcommittee  recommendations  of  March  19,  1986  were,  in  effect, 
adopted  as  follows: 

1.  The  Division  of  Workers'  Compensation  shall  be 
returned  to  the  Department  of  Labor  to  perform  its 
regulatory  function  and  other  duties  on  the  same  basis 
as  all  other  divisions  within  the  department. 

2.  The  State  Compensation  Insurance  Fund  shall  be 
separated  from  the  Division  of  Workers'  Compensation 
and   shall    be   attached   to   the   Department   of 
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Administration  tor  administrative  purposes  only. 

(a)  The  administrator  of  the  State  Compensation 
Insurance  Fund  shall  be  appointed  by  the  Governor. 

(b)  The  qualifications  of  the  administrator  shall 
be  specifically  set  out  so  as  to  limit  the  discretion 
of  the  Governor  in  appointing  the  administrator.  The 
qualifications  shall  include  background,  training  and 
experience  in  insurance,  administration  and  claims 
handling  and  supervision. 

(c)  The  position  of  administrator  shall  be  paid  a 
salary  deemed  appropriate  for  the  specific 
professional  qualifications  and  responsibilities  of 
the  position. 

3.  The  budget  of  the  State  Compensation  Insurance  Fund 
shall  be  such  that  with  specified  increases  in  claims 
volume  or  other  suitable  indicators,  the  allowable 
spending  of  the  Fund  shall  automatically  increase. 

4.  The  Governor  shall  appoint  a  quasi- judicial  board  to 
meet  regularly  and  set  the  rates  of  the  State 
Compensation  Insurance  Fund  as  well  as  the  regulations 
that  it  wi 1 1  f ol low. 
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